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JUDGEMENT 

Introduction 

This application is for the distribution of matrimonial properties acquired during the subsistence 

of marriage between the Applicant and the Respondent. The court officially dissolved the 

marriage between the Applicant and the Respondent on 17th day of December 2021.  

During the hearing, both parties were present in court, suffice to mention that the Respondent is 

represented by Counsel Hon. Nthenda, MP, while the Applicant is unrepresented. Both parties 

testified in respect of what is considered to be the matrimonial properties acquired during the 12 

years they were in marriage together.  

The court must state from the outset that in general, the willful telling of an untruth after taking 

an oath constitutes Perjury in any courts in Malawi. Proving perjury isn’t simply a matter of 

whether or not perjury exists. You must have factual evidence to support that perjury actually 

occurred and also show that act of perjury was malicious in nature.  

Although the civil court has limited power to punish for perjury, the presiding magistrate can 

forward the case to the State Prosecutor for criminal enforcement. Punishment for committing 

perjury could result in probation, fines or a prison sentence. For a perjury offence to be 

committed, firstly, the lie must be made under oath, and secondly, the liar must be aware that it 

was a lie what he said in court.  

The court will come back to the issue under introduction why it brought and raised the issue of 

Perjury at the outset. For the record, the Respondent and his legal representative, they are all 

Honourable members of the Malawi National Assembly. The court has much respect to their 

office and the role they partake when enacting laws in this country. The court would not expect 

Honourable members as they, to tell court lies especially in order to defeat wills of justice when 

they are fully aware of the consequences of the offence of perjury.  

Burden of Proof  

On having so pleaded, the onus was on the plaintiff to prove her claim as the burden of proof 

rests upon the party, who substantially asserts the affirmative of the issue and not the defendant 

who denied it, Shaba v Malawi Railways Limited (1998) MLR 328 (HC). The burden is fixed at 
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the beginning of trial by the state of the pleadings. And it is settled as a question of law 

remaining unchanged throughout the trial exactly where the pleadings place it, and never shifts 

in any circumstances whatever, Tembo and Others v Shire Buslines Limited (2004) MLR 405 

Standard of Proof 

The standard of proof required in civil cases is generally expressed as proof on a balance of 

probabilities Msachi v Attorney (1991) 14 MLR 287 at 290. It follows in this matter that the 

plaintiff has a burden to prove on the balance of probabilities on the issues she has raised. 

Evidence 

The applicant addressed the court on the issue of matrimonial properties and visitation of the 

children. She told the court that they have been in marriage with the Respondent from 2005. 

When she got married to the Respondent, they had literally nothing. The Respondent was not 

working. They did not have even a motor vehicle to use. God blessed them and that during the 

subsistence of their marriage, they, together had acquired 5 houses, 9 motor vehicles and 105 

cows.  

She also asked the court to make an order to allow her have access and cheer her children 

without problem from the Respondent (visitation rights). She told the court that since 2016, the 

respondent has not allowed her to visit or cheer her own biological children.  

During cross examination she told the court that she wanted the respondent to give her 

maintenance when the children are visiting her to enable her provide for them. She told the court 

that currently, she was working in a certain grocery in Mzuzu as sales lady. She told the court 

that according to what she receives as her salary, she cannot manage to provide care and support 

to the children.  

She told the court she did not have any problem for custody of the children to remain with the 

Respondent. What she was asking the court for was visitation rights. She wants the court to 

distribute the matrimonial properties acquired during the 12 years of the existence of their 

marriage.  

She told the court that she might have forgotten the exact dates, when some of their properties 

were acquired, but she told the court that they together with the Respondent have acquired a 
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house in Kanjeza. They started occupying the said house in 2005. The house was purchased in 

2005. They purchased the Kanjeza house while they were married to each other and were living 

together. Before, they bought the house, the Respondent was paying rent for the house. He could 

not remember with certainty on how much was paid for the house. She told the court that she did 

not contribute money towards the purchase of the house.  

She told the court that the 2nd house is in Mwanza. She cannot vividly remember the date the 

house was acquired. Her contribution was the household chores she was doing at home. The 

house was constructed while they were together. The house is big; it has 4 bedrooms. The house 

is located at Mwanza Boma. They had never lived in the said house.  

The 3rd house is located in Mwanza. The house is located at Kunenekude. They pass through the 

hospital junction when going to the house located at Kunenekude.  

She told the court that the 4th house is situated at Galafa Location in Mwanza. It is at Majete 

Farm road. The house was constructed while they were married to each other. She forgot the year 

when the house was constructed but it was constructed during the subsistence of their marriage. 

The house has three bedrooms.  

The 5th house is located in Lilongwe, area 12. She cannot remember vividly when it was 

acquired. The house was bought and given to their family as a gift by His Excellency Peter 

Mutharika, the Former President of the Republic of Malawi. The house was a gift to their family. 

She is entitled to have a share in the house because it was gifted to their family while she was a 

wife to the Respondent. The house can be sold at MK45, 000.000.00 though she was not sure.  

She told the court that she had never seen the Sheriff coming to collect some of the household 

properties and motor vehicles from their house.  

She told the court that they have 9 motor vehicles.  

1. Toyota VX Prado registration MN 8. The motor vehicle was purchased from Malawi 

Government in 2012.  

2. They have Toyota Coaster purchased from Malawi Government. She was not sure how 

much the motor vehicle was purchased. The car is parked in area 10. It was involved in a 

road accident. The motor vehicle was running when she left her matrimonial house. The 
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coaster was used for business. The bus got involved in an accident the very first day it got 

involved in an accident.  

3. She told the court that they have Land Rover 110. It was purchased from Malawi 

Government. The Land Rover was in Blantyre when she left for her village.  

4.  They have Ranger Rover. The car was in kanjeza 

5. They have Nissan Terrano, it carries 9 people.  

6. They have a Toyota Lorry D5 7 Tonner. The said motor vehicle is in Mwanza; it was 

purchased from Malawi Government.  

7. They have a Toyota Ist. It was purchased 2014 for her use. It was purchased MK, 2, 

600,000.00.  

8. They have VVTI Toyota Corolla 

9. They have BMW 

The Applicant also told the court that they have 105 cows the time she left her matrimonial 

home. The cows are in Mwanza, Galafa area in Majete farm. Her contribution towards the 

purchase of the properties was the household chores she was doing while married to the 

Respondent.  

She told the court that she used to take food to feed the cows together with the Respondent. She 

used to go together with the Respondent to supervise the workers. Sometimes he was going 

alone. The cows are in Mwanza.  

On Custody of the Children.  

She told the court that she cannot manage to have custody of the children owing to the fact that 

she was not doing a proper job. She can manage to go and visit the children wherever they are if 

granted visitation rights by the court. She told the court that the Respondent should continue to 

provide maintenance to the children even, when they are in her custody during school holidays. 

She told the court that she was as appreciative to the respondent as he is able to educate the 

children. She is interested to keep ties with her own biological children since communication 

was cut off by the Respondent. If the Respondent was able to submit her name to Kamuzu 

Academy, she can be allowed to go and see them. She last saw her children 5 years ago when the 

Respondent came to collect her last born child who was 3 years old then.  
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The Respondent Hon. Nacholus Dausi had this to address the court. He told the court that before 

he got married to the Applicant, he was 3rd officer at State Residences. He was chosen by Dr. 

Kamuzu Banda to be Presidential Guard in 1994. He told the court that in 1990 he was appointed 

to work at the State house with Kamuzu Banda. From 1994 until the death of Kamuzu Banda in 

1997, he was the Press Officer for the Former President. He told the court that on the 16th of 

June, 1994 when he left Sanjika Place, he was given a Malawi Housing Corporation house in 

Kanjeza in the City of Blantyre.  

He lost his job in 1994 when the MCP party lost elections. From 1994 to 1997 he was a 

spokesperson of the former President.  

He told the court that when he lost job due to change of government, he was allocated a house by 

MHC together with other three employees of the late Kamuzu Banda. So he was given a cheque 

which he bought a house at MHC on 16th April 1995.  

He told the court that when their party lost elections he was failing to pay utility bills which lead 

to disconnections. But despite failing to pay bills, the house still belonged to him.  

From 13th day of December 1997 to July 2007, he was not working. The only property he had 

then was a house in Kanjeza. He told the court that after the death of Kamuzu Banda in 

November, 1997, the United Democratic Front (UDF) government paid their salaries up to April, 

1998.  

He told the court that he was given a car by Hon John Tembo in 1999 Toyota Corolla LA 177 

green in colour. He had a Landover also which was used to pick the Applicant from Hewe to 

Blantyre. He wondered why the Applicant forgot about the said Land Rover.  

He told the court that when he saw that his children were suffering, he joined DPP. On 8th day of 

July, 2007, He met Bingu Wa Mutharika, who appointed him Presidential Advisor on National 

Unity a post equivalent to Deputy Principal Secretary. He was given official motor vehicle 

Mitsubishi Pajero, a new car with a driver plus new good salary.  

He managed at the time to send his children to best schools, such as Young Ambassadors and 

Our Lady of Wisdom. He started campaigning to become a Member of Parliament and in 2009, 

he won as an Independent Member of Parliament in 1999.  
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He was given MK25, 000, 000. 00 loan by Parliament to acquire a motor vehicle in January 

2010. Late James Chimera borrowed him MK10, 000,000. He wanted to buy a house in Area 49. 

Before he purchased the said house, January 2010, he was appointed Deputy Minister in the 

office of the President.  

James Chimera died while he was owing him. The wife and relatives of James Chimera engaged 

the sheriff to execute on some of his properties to liquidity the MK10, 000, 000.00 loan owing.  

The period 2012 to 2014 he bought nothing. He sent Mwai his son to UK for Master studies. He 

was appointed 3rd Secretary based in London. It was his son that used to send financial support to 

him. He was surprised to hear in court by the Applicant that he has a fleet of cars. He told the 

court that he was even failing to pays fees for the children. Fees were paid by Mwai his son.  

He told the court that in 2014, he tried to go and contest as MP for his Mwanza Central but he 

lost. He was fortunate that Prof. Peter Mutharika appointed him Director General for National 

Intelligence Services. He tried to send his children to best schools. He lost his daughter Alinafe 

while she was in Third Year at Polytechnic.  

When he was removed as DG, he managed to purchase the official motor vehicle he was using. 

That is the MN 8 Toyota Prado mentioned by the Applicant. He purchased the said Motor 

Vehicle from Malawi Government in October while his former wife left on 24th August 2016.  

He was worried that the Applicant had given an impression to the court that most of his motor 

vehicles were purchased from Malawi government. He indeed bought the motor vehicles through 

the Public Actioner Kanyoza who helped him purchase Minibus, Land Rover and Lorry all non-

runners from National Intelligence Services.  

He drove a mini bus being mentioned one day and it developed a mechanical fault which 

required a lot of funds to be repaired.  

He told the court that in 2019, when he was elected as Member of Parliament, he was given a 

loan of MK50, 000,000.00 to be repaid to around the month of June 2025. He bought Land 

Rover and Discovery using the said Loan.  

He told the court that it was a lier that he owns 9 motor vehicles and 5 houses. It was not true 

that his motor vehicles were purchased from Malawi government.  
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He told the court that his son Mwai Dausi was recalled from the Embassy in 2012. He has four 

trucks, Mercedes Benz and BMW. The cows were bought for him. He sent him money to buy the 

cows for him. He also sent him money to construct houses in Mwanza especially at Kunenekude 

and Galafa village. Some of the properties which he owns are for his son and not his. He told the 

court that his son was outside the country and he was only taking good care of them.  

He told the court that the Applicant stole the adoption order papers, passports and money meant 

for air tickets for his children. His son wanted to adopt his brothers and invite them to live in 

UK. The children were supposed to be in United Kingdom in 2016. The children were supposed 

to fly to United Kingdom on 8th day of September 2016. She prevented her own children to fly to 

London where they would have received better and quality education. He resorted to sending the 

children to Kamuzu Academy. Where he pays a lot of money.  

He told the court that the Applicant left the matrimonial home while he was at the United 

Nations General Assembly (UNGA).  

The Respondent told the court that Prof Peter Mutharika never bought him a house. The house in 

Lilongwe, he rents it from Mr. Kambale who works for National Bank of Malawi. The house at 

Galafa was constructed for his son. The cows are not 105. He had no money to pay for the fees 

for his children. He had sold 25 cows and paid fees for the children. The house in Kanjeza is his 

house. 

He told the court that on maintenance of the children, he stated that it is his responsibility and he 

will make sure that they should not grow in a life of misery. He told the court that when the 

applicant left on 24th day of August, 2016, he went away with the following items: 

1. (1) Sofa Set worth MK2, 500,000.00 

2. (1) Dinning set      MK1, 500,000.00 

3. (2) Robry Mattress 8’ each 

4. (2) Robry Mattress 6’ each 

5. (8) Pieces of kitchen pots 

6. (25) Dining plates 

7. (6) Pieces of tea cups 

8. (4) Mahogany queen size beds 
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9. (4) Queen size Duvet 

10. (4) Pairs of Queens Size bedsheets 

11. (1) Refrigerator worthy MK1, 200,000.00 

12. (32) Pieces of Table spoons and folks 

13. (6) Water Mugs 

14. (4) Tea Flasks 

15. (6) Bathing Towels 

16. (1) Defy Cooker 

17. (1) Coffee Tables and (6) Stools 

18. (4) Cooler Boxes 

19. (12) Assorted Sizes Curtains 

20. (All) female clothes 

21. (2) Sony Radios 

22. (1) Huawei P30 Triple Camera Cell Phone 

23. (2) Faith Star Times Cell Phones 

24. (6) Queen Size Blankets 

25. (USD) 10,000.00 Cash 

26. (MK) 3, 000, 000. 00 cash meant for air tickets 

27. (All) three children passports 

28. (All) Adoption File 

29. (1) Toyota Corolla VVTI 3515 

30. (MK) 550,000.00 in January to buy a garden in Hewe 

31. (MK) 300,000.00 for cultivation  

In cross examination he told the court that the Applicant collected the items from their 

matrimonial home when she was leaving the matrimonial home. He knew she took the items 

because he did not find them at home when he returned from abroad. She stole the adoption 

order papers which the Applicant and he signed in support of the adoption.  

They were not paying rent for the house in Kanieza but utilities. When water or electricity is 

disconnected for non-payment, it does not mean that the occupant is still paying the purchase 
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price of the house. He does not have a house at Kunenekude, the house is for his son. He used to 

send money and at one point, she also said that they should be praying for him.  

In re-examination, he told the house that when he came back from abroad, he found nothing in 

the house and the Petitioner was not at home. 

Issues for Determination 

Whether the Applicant is entitled to a share of matrimonial property acquired during the 

subsistence of their marriage? Whether the Applicant should have access and visitation rights to 

the children? If the answers are in the affirmative? Whether the principle of fairness should be 

applied when distributing the matrimonial properties.  

The Applicable Laws 

Whether in this case, the offence of perjury has been committed? If the answer is in the 

affirmative, what are the elements of the offence of Perjury? 

To constitute offence of perjury, four elements must be committed, firstly, that the declarant took 

an oath to testify truthfully, secondly, that the declarant willfully made a false statement contrary 

to that oath, thirdly, that the declarant believed that statement to be untrue, and lastly that the 

statement related to a material fact.  

Whether the Magistrate Court has jurisdiction to determine the matter before it, wit has the 

magistrate court has jurisdiction to hear and determine issues of distribution of Matrimonial 

Property and Custody of children?  

The starting point should be the case of Mathias Kalumpha v. Eliza Kalumpha, HC/PR Civil 

Appeal No. 1 of 2010 (unreported), at page 6, where Justice Mwaungulu, as he then was, said: 

“On dissolution of marriage, orders as to custody of children and matrimonial 

property are ancillary and do not go to jurisdiction. A court that has primary 

jurisdiction to dissolve marriage must have jurisdiction to make ancillary orders 

unless, of course, a statute removes or limits in some way that court’s jurisdiction. 
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 There is no statute, however, that limits the magistrate court’s jurisdiction to make 

ancillary orders generally or ancillary orders as to matrimonial property or custody 

of children for marriage.” 

Justice Mwaungulu, as he then was, continues with the same theme at page 8 where I find the 

following passage particularly apposite: 

“Jurisdiction may be concurrent; it is, however, indivisible. A court cannot have 

jurisdiction on one part and have the other part in the jurisdiction of another. A court 

can have jurisdiction or have no jurisdiction. Once it is established that a magistrate 

court has jurisdiction to dissolve a marriage, it has jurisdiction to make ancillary 

orders attending the primary jurisdiction. The suggestion that a magistrate court can 

dissolve a marriage and leave ancillary orders to a higher court where the value of 

matrimonial property is higher than its monetary jurisdiction cannot be right because 

a subordinate court has no power to transfer proceedings from itself to the High 

Court.” 

Justice Mwaungulu, as he then was, concludes by holding that  

“once it is established that a magistrate court has jurisdiction to dissolve a marriage, 

it has jurisdiction to make ancillary orders attending the primary jurisdiction”. 

Similarly, this was buttressed by the case of Panji Mvula v Maureen Mvula, Matrimonial 

Cause Number 06 of 2014 where Justice Mike Tembo then held that the issue of 

distribution of matrimonial property, custody of children and maintenance of children are 

ancillary orders attending the primary jurisdiction which is divorce. The Magistrate court 

has jurisdiction to distribute matrimonial property even if the same may be of a value 

beyond that prescribed in section 39 (1) of the Courts Act as that is an ancillary matter that 

is not caught by section 39 (1) of the Courts Act 

Regarding Property, the starting point should be Section 28 of the Constitution which 

provides that 

“(1) every person shall be able to acquire property alone or in association with others. 

(2)   no person shall be arbitrarily deprived of property.” 
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Property is capable of being owned jointly. This happens where two or more people have pulled 

their resources together in the acquisition of the property. The contribution can be directly in the 

form of money or through provision of services not paid for. 

Then, there is matrimonial property. This is property which is acquired by any of the spouses or 

both for their use e.g. household items as beds, cooking utensils, chairs, radios, motor vehicles 

etc. Upon dissolution of the marriage, matrimonial property must be shared to the parties 

since it was intended for their joint use. This property falls in the category of joint property. 

When determining proportions for disposition of matrimonial property upon break down of 

marriage, court should take into account the financial expenses the parties make to the general 

household upkeep. The name in which the property is registered is not the determinant of 

ownership Evans Mzandu V Chrissie Mzandu Civil Appeal No. 14 of 2003. 

Section 24 (b) (i) of the Constitution provides that on the dissolution of marriage a woman is 

entitled to a fair disposition of property that is held jointly with a husband. The Supreme Court 

held on the provision of section 24 (b) (I): 

“We do not share the view that, on a close reading of section 24 of the Constitution, 

all property, even if acquired independently, "held by a husband and wife is joint 

property and the wife is entitled to have it fairly shared"; nor do we share the view 

that such property can "be considered as joint property, as long as it is brought into 

the marriage"; such interpretation would defeat the principal purpose of section 24 of 

the Constitution which is to accord women, and by necessary implication men, the 

right to acquire and maintain property rights independently or in association with 

others. For property to be "held jointly", there must be an intention by the parties, 

either express or implied, that the property will be held jointly, or some contribution 

to the acquisition by the party claiming a beneficial interest in the property.” see the 

case of Rachel Sophie Sikwese V Gracian Zibelu Banda, MSCA Civil Appeal NO. 

76 OF 2015 

The Supreme Court further states in the above captioned case,  

“We agree with, and we affirm, the view expressed by Potani J in Chingadza v 

Chingadza that section 24 of the Constitution envisages that a party in a marriage 
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relationship can have property which he or she holds or owns in his or her own right, 

and such property would not be amenable to distribution [in accordance with section 

24 (l) (b) (i) of the Constitution] on dissolution of marriage.” 

It went further to hold that: 

“The constitutional provision on the rights of women respecting the acquisition and 

maintenance of rights in property entail, among other things, that a woman may 

acquire and maintain rights in property to the exclusion of her husband. So long as 

the circumstances may indicate that such is the case, a married woman may own 

property of any kind, including real property ' independently of her husband: In such 

a situation, a husband who claims any interest in the property in question ought to 

offer proof of the interest he claims to have to the satisfaction of the court, on a 

balance of probabilities, that indeed he has such interest in the property as co-owner. 

If the husband is unable to provide such proof the court will dismiss his claim and 

make an order thereby declaring the married woman to in fact be the sole and 

absolute owner of the property in question, notwithstanding the fact that the married 

woman acquired her interest in such property during the subsistence of the marriage. 

Case authorities are abound to the effect that a similar provision obtains in respect of 

a husband who acquires property during the subsistence of a marriage. A married 

woman who seeks to claim any interest in such property ought to offer proof of her 

interest in the property in question.” 

Justices of Appeal further suggests: 

“In our view, whether or not in any particular case property is held jointly is a matter 

of fact, and will depend on the circumstances of the case, including the conduct and 

intention of the parties in relation to the acquisition of the property; it is not a mere 

conclusion to be drawn from the existence of marriage. There must be evidence that 

the property is held jointly. Thus, where a woman, in exercise of the right conferred 

by section 24 (1) (a) (ii) of the Constitution, acquires property independently, prima 

facie such property belongs to the woman, and such property would not be held 

jointly, unless there are compelling reasons to the contrary. Similarly, where a man, 

in exercise of the right conferred by section 24 (l) (a) (ii) of the Constitution, acquires 
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property independently, such property belongs to the man, and such property would 

not be held jointly, unless there are compelling reasons to the contrary. 

Consequently, what is distributable upon dissolution of marriage is only property that 

is held jointly by the spouses.” 

I went further to explain fairness in this manner: 

“It is quite clear, based on cited case authorities, that fairness is a cardinal principle 

in cases of disposition of property on dissolution of marriage. However, it is equally 

clear from the case authorities that in order to ensure fairness in the disposition of 

property on the dissolution of a marriage the court ought to take in account all the 

circumstances of the particular case, and the circumstances that need to be 

considered in assessing fairness differ in each case.” 

The Supreme court also guided in this manner: 

Thus, although section 24 (1) (b) (i) of the Constitution requires "fair disposition of 

property" for women on the dissolution of marriage, when assessing what is fair in 

the circumstances of a particular case all the other circumstances of the case must be 

considered; and certainly, the conduct of the parties' including their intentions when 

acquiring the property, and their respective contribution, if any, in the acquisition of 

the property ought to be considered. 

In Kamphoni v Kamphoni High Court (Principal Registry) Matrimonial Cause 7 of 2012 

Mwaungulu J, as he then was, probably influenced by the fact that in Chingadza v 

Chingadza Potani J. used the phrase "jointly held or owned by the parties", made the 

following observation on the view expressed by Potani J 

I doubt that this is the rendition of the constitutional provision and, if it is, it is the 

only rendition. The section could actually be declaratory that all property held by a 

husband and a wife is joint property, and the wife is entitled to have it shared fairly. 

On the other hand, such property can still be considered as joint property, in so long 

as it is brought into the marriage. Potani J’s statement reads words into section 24 (l) 

(b) of the Constitution. The word "own" is not in the section. The word in the section 

is "held". This does not mean "ownership’; it does not "possession” either. The point 
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is that it means both. Consequently, property, even if acquired independently, under 

section 24 (l) (a) [(ii)] or section 28 (l) could be jointly held for purposes of section 

24 (l) (b) [(i)] because it is during the marriage jointly possessed. If the framers of 

the Constitution wanted the right to emerge from ownership, the word "held" was not 

the one to use. The framers of the Constitution were very clear about what they 

meant; property 'jointly held". The framers did not us the word acquire used in 

section 24 (l) (a) [(ii)] and section 28 [of the Constitution. The property need not be 

jointly acquired in order for it to be jointly held. 

A house wife is entitled to a share of matrimonial property. Her contribution can be quantified as 

cooking, washing, cleaning the house, looking after the husband and children among others. The 

same applies to a jobless man as against a working wife. Since ordinarily people in marriage do 

not contemplate dissolution of their marriage when acquiring property, it must therefore be a 

duty of the court to determine the intention of the parties and make an order as to how the 

property should be shared. Where the intentions are not clear, court should use equity Emily 

Nyasulu Vs Kelvin Tembo, Civil Cause No. 111 of 2008. 

My reading of the cited Judgements above, especially Sikwese v Banda (Supra) I find that the 

case at hand can be distinguished from the Sikwese v Banda (Supra). The reasons being the 

Sikwese case, both parties were working, one was a private lawyer while the other was a seating 

judicial officer. Both were entitled to contribute from their earning towards the acquisition of 

property whether to be held jointly or independent of each other.  

Courts are here to dispense; justice must be dispensed squarely to working and non-working 

spouses. Justice must be dispensed in furtherance of the spirit of our laws. If our laws had 

intended that non-working spouses should never benefit from their matrimonial properties, the 

laws would have expressly said so. 

The case at hand, it was the Respondent who was working. Prior to marrying the Applicant, both 

were not working until, the Respondent was appointed by the late Prof Bingu wa Mutharika into 

his cabinet.  

The court takes judicial notice that prior to the appointment of the Respondent into the cabinet, 

he was literally walking on foot. He did not own even a single motor vehicle. This was in every 
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newspaper which can easily be retrieved at the National Archives. It will be sad to come to court 

today and deny the Applicant her right to share their matrimonial property, claiming that when 

he got married to her, he had properties. There is no single piece of evidence adduced by the 

Respondent to prove that he had properties before he got married to the Petitioner.  

The court shall be persuaded by the decision in Emily Nyasulu Vs Kelvin Tembo, Civil Cause 

No. 111 of 2008, where the court held that a non-working wife or husband is entitled to the share 

of matrimonial properties when the marriage is dissolved. So I hold.  

In matters concerning children, courts regard the welfare of children as paramount. Section 23 

(1) of the Constitution provides that 

“…the best interests and welfare of children shall be a primary consideration in all decisions 

affecting them.” 

In Magaret Kafele v Kamowa (1968 – 70) ALR (Mal) 146 it was held that in issues to do with 

children the prime consideration is the welfare of children; it was in the interest of the children 

that their father should pay maintenance into court for them, and; it does not matter whether it 

was the wife or the husband who caused the divorce. 

Law and Analysis 

In this case the court has heard that the parties had been in marriage for over 12 years since 2005. 

The Applicant was married to the Respondent when she was just 23 years old. The applicant and 

the Respondent had acquired matrimonial property during the subsistence of their marriage.  

The court must take judicial notice and categorically states from the outset that both the 

Applicant and the Respondent were not working at the time they got married. The Respondent is 

a politician and has been in the State Security and Intelligence services. They indeed bore three 

children during the subsistence of their marriage which are jointly held. The interesting thing 

which in this case is not in dispute is that they jointly held the three children. The only thing in 

dispute is that the matrimonial properties acquired during the subsistence of the marriage is not 

jointly held as alleged by the Respondent. What an interesting scenario.  
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In the course of their marriage the Respondent was elected and became a Member of Parliament, 

Deputy Minister and Director General of the National Intelligence Services respectively. All 

these positions were acquired during the subsistence of their marriage.  

This means all the property which were acquired during the period the Respondent was elected a 

Member of Parliament, Deputy Minister and Director General of NIS, the Applicant was part of 

the success story of the Respondent since, she was the one who was cooking and doing all 

household chores at the home.  

She was responsible for cooking for visitors who as being a member of parliament and Deputy 

Minister, their home would have been receiving a lot of visitors. In the absence of evidence 

testified in court that they had an employee who was taking care of the visitors and the children, 

the court finds that the Applicant was the one who was responsible for the household chores 

including taking proper care of the children, cooking and washing clothes for the respondent for 

him to look descent and smart.  

The Applicant was an overall in-charge for the house hence her contribution towards the success 

and acquisition of their matrimonial property. Some of the resources which could have been used 

to employ a maid to take care of the household chores done by the Applicant were saved to assist 

in the acquisition of their matrimonial properties.  

To allege now that the Applicant did not contribute anything to the acquisition of their 

matrimonial property for the entire 12 years she was married to the Respondent, because she was 

not working in the formal sector and was only a house wife, in my view will be unreasonable and 

unjustified and not supported by any law of this country. If the law had intended to deprive 

women who have been in marriage for over 12 years because the woman or women are not 

working in my view is not a good law.  

To begin with the Applicant has informed the court that she left her matrimonial house in 2016, 

there has been a space of 5 years since she left the matrimonial home. She did not profile all the 

matrimonial properties acquired during the subsistence of their marriage when she left, hence she 

could not remember with certainty when most of the matrimonial properties were acquired she 

did not anticipate the termination of her marriage when they were acquiring properties. 
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She at least remembered that at the time she left the matrimonial home, they had acquired 9 

motor vehicles, 5 houses and 105 cows. She could not memories the registration numbers of the 

motor vehicles in question except MN8. The Respondent denied that they had 9 motor vehicles, 

5 houses and 105 cows. He alleged part of the motor vehicles, houses and cows belonged to his 

son.  

But he alleged that the Applicant collected a list of matrimonial properties when he was in 

UNGA. He told the court that he believed that the listed matrimonial properties were taken by 

the Applicant because he did not find them when he arrived back from UNGA.  

He did not bring any witness or evidence to support the allegations that the properties were taken 

by the Applicant. The applicant denied to have ever collected the said properties, she was equally 

surprised on the reasons the Respondent wanted to tell the court lies over the properties on the 

lists. 

He also told the court that most of the motor vehicles mentioned by the Applicant belonged to 

his son Mwai Dausi. Howvere, the Respondent who was ably represented by His fellow Hon did 

not bring or rather adduce any documentary evidence to support and prove that the mentioned 

motor vehicles and houses belonged to Mwai Dausi. Neither did Mwai Dausi file an affidavit to 

confirm that some of the properties held in the name of the Respondent belonged to him as 

alleged by the Respondent.  

Pursuant to Order 12 r 7 of the Subordinate Court Rules and at its own motion, and in order to do 

justice between the parties, especially on what was testified by the parties, more particularly, the 

evidence of the Respondent, which was unsupported by any documents or evidence, which could 

have assisted the court to come up with a fair and just judgement, the court ordered the Chikondi 

Moses Criminal Investigation officer based at Mzuzu Police Station to investigate on the 

matrimonial properties which was alleged that was collected from the matrimonial home by the 

Applicant in the absence of the Respondent. The court made the order to ascertain whether the 

applicant collected the said matrimonial properties especially the Respondent did not adduce or 

parade any witness who saw the Applicant collecting the said properties.   

Detective Chikondi Moses was ordered to search the house where the Applicant lives to find out 

whether the items listed by the Respondent are in the Applicant’s house. The findings by the 
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oficer was so shocking. The Applicant is living in a small rented house where she is paying 

MK15, 000.00 rent a month. The house is one bedroomed house with no electricity and piped 

water.  

She has a dilapidated wooded bed without proper mattress, she has no any single chair in the 

house and all kitchen utensils are plastic.  

The Applicant has been made destitute as if she was not married to a Member of Parliament, 

Cabinet Minister and Director General of the NIS. It is a pity that she has been lowered down to 

work in a small grocery and subjected to receive MK30, 000.00 as salary per month. This is 

despite that during the subsistence of their marriage they were blessed with resources which is 

being enjoyed by the Respondent alone. In my view, this is unfair and humiliating to women 

who after providing service to the satisfaction of this man, decides to divorce her and leave her 

without nothing but to live as if she was contributing nothing in kind.   

The Court wonders why the Applicant would opt to be sleeping on a dilapidated wooded bed, if 

at all, she had collected Mahogany Queen Size Beds and Robray Mattress. How could a person 

having a sofa set worthy MK2, 500, 000? 00 would be living in a small rented house which has 

no any single chair? How could a person who had collected kitchen utensils from their house 

could end up using plastics kitchen utensils? If she had collected defy cooker, 8 pieces of kitchen 

pots and 25 dinning set?  

The findings by the officer who investigated the matter concluded that it was not true that the 

Applicant collected the items as alleged by the Respondent. The Applicant herself denied in 

court to have ever collected those items and it was her first time to hear about those items in 

court.   

Considering the lists of matrimonial property which the Respondent alleged were collected or 

stolen by the Applicant, the court finds that the Respondent told the court lies regarding the said 

properties.  

The court believes, if the Applicant, could have collected the items as alleged by the Respondent, 

she could not have been sleeping on a dilapidated bed without proper mattress and with all 

plastic kitchen utensils. I therefore find the Respondent told the court lies that the Applicant 
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collected the items from their matrimonial home without adducing any evidence or witnesses to 

testify that they saw the Applicant collecting the properties from her matrimonial house.  

By the way, the time the Applicant was leaving the matrimonial home, the Respondent was the 

Director General of the National Intelligence Services. The Court assumes that the house of the 

Director General of the National Intelligence Services could not have been without any security 

personnel or guards to provide security to the DG.  

The Applicant could not have been allowed to take the matrimonial properties from the House of 

the Director General when he was outside the country. The Guards at the gates could not have 

permitted her to take all these properties in the absences of their boss or express permit to allow 

her to take the matrimonial property out of their home. I find the allegation by the Respondent 

that the Applicant collected the items was merely aimed at defeating the wills of justice.  

Having received the findings from the Officer who investigated the matter and having found that 

the Respondent had told the court lies in respect of the matrimonial properties alleged to have 

been collected by the Applicant, the court on its own motion pursuant to order 12 r 7 of the 

Subordinate Court Rules ordered Mr. Precious Simbeye of the Road Traffic Directorate Services 

in Mzuzu to provide details of the motor vehicles held in the Respondent’s name. in compliance 

with my order, the Road Traffic Directorate Services provided the lists as below.  

1. Toyota VX MN 8,  

2. Mitsubishi Canter MN 4095,  

3. Toyota Hilux MN 4103,  

4. Toyota Ist MN 4554,  

5. Toyota Corolla MN 3515,  

6. Nissan Terrano MN 2633,  

7. Toyota D5 MN 4919,  

8. Land Rover MN 5134,  

9. Toyota Prado MN 4574,  

10. Toyota Hilux MN 9644,  

11. Nissan March MN 80,  

12. BWM BV 4605,  

13. Apollo MN 800,  
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14. Ranger Rover MN 5776,  

15. Scania MN 5777,  

16. Scania MN 8801,  

17. Mercedes Benz MN 462,  

18. Nissan Vanette MN 4683,  

19. Mitsubishi Pick MN 4682  

20. Land Rover NHD 1  

21. Mitsubishi Pick MN 4684 

Three motor vehicles on the lists namely Mercedes Benz MN 462, Ranger Rover MN 5776 and 

BWM BV 4606 are duty free hence they are controlled by MRA and they are held in the name of 

the Respondent.   

The respondent told the court that he did not know where the Applicant had taken the lists of 9 

motor vehicles as belonging to him. According to his evidence which is on record, he told the 

court that he has Minibus Coaster Non-Runner, Lorry, Land Rover and Discovery plus Toyota 

Prado which was his official motor vehicle and which was purchased at the expiry of his 

contract.  

He told the court that 4 (four) trucks, Mercedes Benz and BWM belongs to his son. This is 

contrary to what the officer at the Road Traffic Safety and Services furnished the court. The said 

Officer, furnished a total lists of 21 Motor vehicles and all are registered in the name of the 

Respondent. None of the Motor vehicle either mentioned by the Applicant or furnished by the 

Officer at the Directorate of Road Safety and Services bears the name of the son, Mwai Dausi.  

All the 9 motor vehicles mentioned by the Applicant in her testimony which the respondent 

denied are on the lists as produced by the officer at the Directorate of the Road Traffic Safety 

and Services.  

The Court therefore finds that the Respondent had told the court lies. He told the court lies when 

he had taken oath to speak the truth. By telling the court lies when he had taken oath to speak the 

truth, in my view, the Respondent wanted to defeat the wills of justice and mislead the court to 

enter Judgement against the Applicant.  
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The Court wonders why the Honourable Member of Parliament as it were, decided to come to 

the Honourable court and to tell the court lies under oath. Should my court conclude that the 

Respondent committed the offence of Perjury when he had told the court lies under oath?  

To constitute the offence of perjury, four elements must be committed, firstly, that the declarant 

took an oath to testify truthfully, secondly, that the declarant willfully made a false statement 

contrary to that oath, thirdly, that the declarant believed that statement to be untrue, and lastly 

that the statement related to a material fact.  

From the findings both at the Applicant’s house and the Directorate of the Road Traffic Safety 

and Services, the court finds that the Respondent told the court lies, firstly against the Applicant 

that she collected the items when she was leaving the matrimonial house, when the search at her 

house did not find any of the listed items as alleged by the Respondent.  

Secondly, the Respondent told the court that he only owns 4 motor vehicles, and the other 

mentioned motor vehicles belonged to his son, but a search at the Directorate of Road Traffic 

Safety and Services have discovered that the Respondent owns 21 motor vehicles and all those 

motor vehicles are in his name as of 22nd December 2021 including the motor vehicle which the 

Respondent alleged that it was taken by the Applicant when she left the matrimonial home on 

24th day of August 2016.  

The court will leave this to other relevant offices mandated to investigate and institute 

proceedings to investigate further and make their own independent findings.  

This can be investigated by the State through the Police who can decide to proffer charges 

against the Respondent and allow him to defend himself on why he should not be committed to 

Prison for telling the court lies under oath. 

On the issue of houses, the Applicant told the court that they acquired 5 houses during the 

subsistence of their marriage. She told the court that three houses are in Mwanza, one house in 

Kanjeza and one house in Lilongwe. The Respondent denied that they have 5 houses. He told the 

court that the only house he owns is in Kanjeza. He acquired the said house before he got 

married to the Applicant. The other houses belong to his son. No documentary evidence was 

adduced to support and prove the facts above.  
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In her final submission, the Applicant insists and submitted to the court that the Kanjeza house 

was purchased during the subsistence of their marriage and it was purchased in 2005. She also 

told the court that the one house which was constructed at Kunenekude in Mwanza district was 

constructed by Mota Engil. It was constructed and given to them as a gift by Mota Engil. She 

went further to inform the court that the said house which is in Kunenekude is so big. The said 

house belongs to the family. It was constructed as matrimonial home. She told the court that it is 

not for his son as alleged by the Respondent.   

The court is of the view that there is no evidence which is adduced in court by the Respondent to 

show as evidence of proof, that the Kanjeza House was purchased before he got married to the 

Applicant. The Respondent was represented by a Lawyer, who in my view knows that best 

documentary evidence is very salient in the matter like this at hand to prove his client’s case.  

When the plaintiff told the court that the matrimonial properties are owned jointly with the 

Respondent, the burden to deny that the properties were not held jointly nor there was any 

intention to hold them jointly was with the defendant. The same could have been proven with 

evidence that the properties were not held jointly or there was no any intention that the Applicant 

would be a beneficiary. The Respondent could have produced best evidence through title holder 

acquired from Malawi Housing Corporation that he purchased the house before 2005 as alleged 

by the Applicant.  

The Respondent’s documentary evidence could have shown and proved that the Kanjeza house 

was purchased by him prior to marrying the applicant. The said house has never been 

matrimonial home for them as alleged by the Applicant. The Respondent failed to do this. 

The court finds that in the absence of documentary evidence adduced by the Respondent to prove 

that the Kanjeza house was purchased before he got married to the Applicant in 2005, means one 

inference that the house is a matrimonial property which is subject to distribution by this court. It 

is my finding.  

On the issue of the house at Kunenekude in Mwanza, the Applicant has been so consistent with 

her evidence. She went further to submit in her last submission, that the house in Kunenekude 

was constructed by Motal Engil. The house was given to the family as a gift after it was 

constructed by Mota Engil.  
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She submitted that she did not want to testify this in open court in order to protect the 

Respondent reputation being a father to her children. But since, the Respondent has decided to 

furnish the court with lies, she submitted that she felt compelled and duty bound to give an 

account on how the Kunenekude’s house was acquired.  

The Respondent’s final submission has alleged that the kunenekude’s house belongs to his son. 

His son had been sending him money to construct the said house. He has not provided any bank 

transfer slips, or bank statement or affidavit sworn by Mwai Dausi as evidence to prove that his 

son used to send him money to construct the said kunenekude’s house. In the absence of the 

documentary evidence to counter the evidence of the Applicant, it is my finding that the 

Kunenekude house is a matrimonial property subject to distribution by the court.  

The Applicant has also told the court that they acquired a house at Mwanza Boma. The 

Respondent has not denied the existence of the house but stated that the said house belongs to his 

son. There is no any single proof to show to the court that the said house was constructed using 

the money wired by the Respondent’s son to his account. In the absences of any such evidence, it 

is my finding that the house is a matrimonial property subject to be distributed by the court.  

The Plaintiff has with consistence gave an account on the house constructed at Galafa Majete 

Farm. She has told the court that the said house was constructed during the subsistence of their 

marriage despite that she cannot remember exact year it was completed. The court believes that 

the house in Mwanza at Galafa, Majate Farm is equally acquired during the subsistence of the 

marriage, the houses belongs to the Applicant and the Respondent. Since there is no evidence 

which was lead in court that the son of the Respondent was sending money to the Respondent to 

construct houses for him. It is my finding that the House at Galafa is a matrimonial property 

subject to be distributed by the court.  

The court believes, that if a son to the Respondent was sending money, evidence like bank 

transfer slips, bank statement or affidavit sworn by the son, would have been adduced in court to 

show and support that he was sending money to his father to construct him houses. In the 

absences of such evidence, it is the finding of this court that the three houses in Mwanza were 

acquired during the subsistence of their marriage and they form part of their matrimonial 

properties hence subject to be distributed by this court.  



25 
 

On the issue of house in Lilongwe especially in Area 12. The applicant has alleged that they 

possess a house in area 12 in Lilongwe. The said house was donated by the former State 

President Peter Mutharika. The Respondent denied that they possess a house in area 12 in 

Lilongwe. He has told the court that he is renting the said house from Mr. Kambale.  

Whether, the house mentioned by the plaintiff is the same house being rented by the Respondent, 

the court expected that the Respondent would have either paraded the Landlord or the landlord at 

least would have filed an affidavit to support that the said area 12 house belongs to him or in the 

alternative the Tenancy agreement would have been exhibited. In the absence of such evidence, 

it is my finding that the Area 12 house is part of the matrimonial property subject to be 

distributed by the court.  

The Respondent had told the court that he constructed a house at the Applicant’s mother’s 

village. The applicant had admitted that indeed during the subsistence of their marriage, the 

Respondent was kind enough to construct his mother law a house. A house constructed was a gift 

given to his mother in law not to her.  

It was her argument, that by Tumbuka traditional, the Respondent was not required by any law, 

or custom to construct a house at her mother’s village. By customs, her village is where her 

father comes from. It was her argument that the court should not consider a gift (house) given to 

her mother as part of matrimonial property.  

The court agrees with the Applicant, that once a gift has been given to someone, it can never be 

turned into a matrimonial property at the dissolution of the marriage. The court would like to 

applaud the Respondent when he considered to construct a home for his mother in law. However, 

that house which was constructed for his mother in law, cannot and shall never be part of the 

matrimonial property subject to distribution by this court. I so held.  

On the issue of 105 cows, the Applicant has told the court that at the time, she left the 

matrimonial house, they had 105 cows. The cows were in Mwanza. The Respondent did not deny 

that they have cows, he told the court that the cows belongs to his son. He also told the court that 

he sold 25 cows to pay fees for his children.  
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How can the Respondent sale cows that did form part of their matrimonial properties? The 

selling of the cows by the Respondent is a proof that the cow’s forms part of their matrimonial 

properties.  

As earlier stated, the Respondent have failed to adduce evidence that the son was sending him 

money to purchase items on his behalf. There is no any bank transfers evidence that the money 

came from the son. I therefore find that at the time the Applicant left the matrimonial house, they 

had 105 cows which formed part of the matrimonial properties.  

The respondent is of the view that the Applicant can and should not benefit from the matrimonial 

property acquired during the existence of their marriage. The reasons advanced by the 

Respondent is that she was not working hence she did not contribute financially or materially or 

anything towards the acquisition of the houses, motor vehicles and cows. I have already held my 

position on this argument.  

A house wife is entitled to a share of matrimonial property at the dissolution of marriage. Her 

contribution can be quantified as cooking, washing, cleaning the house, looking after the 

husband and children among others. The same applies to a jobless man as against a working 

wife.  

Since ordinarily people in marriage do not contemplate dissolution of their marriage when 

acquiring property, it must therefore be a duty of the court to determine the intention of the 

parties and make an order as to how the property should be shared. Where the intentions are not 

clear, court should use equity Emily Nyasulu Vs Kelvin Tembo, Civil Cause No. 111 of 2008. 

The Applicant and the Respondent had been married for over 12 years. It can never be that 

during the entire period she was married to the Respondent she contributed nothing to the 

acquisition of the matrimonial properties. Does this justified that any woman who is not working 

but have been married more than 12 years to a man who is working, should not enjoy and qualify 

to the distribution of matrimonial properties acquired during the existence of their marriage? My 

answer is in the negative. A woman who has not been working for over 12 years, has contributed 

through many avenues as held in the case of Nyasulu v Tembo, Supra.  
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As seen from the evidence, if the Applicant was made aware of the matrimonial properties 

acquired during the existence of their marriage, the court believes that the parties had intentions 

that the property acquired shall form part of the matrimonial property.  

The court will therefore distribute the matrimonial properties as follows: 

1. MOTOR VEHICLES 

The Applicant is awarded the following motor vehicles:  

1. Toyota 1ST MN 4554,  

2. Toyota Corolla MN 3515, 

3. Mitsubishi Pick MN 4682 

4. Mitsubishi Canter MN 4095.  

The Respondent is awarded the following motor vehicles 

1. Toyota VX MN 8, 

2. Toyota D5 MN 4919,  

3. BWM BV 4605,  

4. Mercedes Benz MN 462,  

5. Land Rover NHD 1 

 

2. HOUSES SUBJECT TO DISTRIBUTION 

The Applicant is awarded the following 

1. House in Kanjeza 

2. House in Mwanza Boma 

The Respondent is awarded the following  

1. House in Lilongwe Area 12 

2. House at Galafa in Majete Farm in Mwanza 

3. House at Kunenekude in Mwanza 
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3. 105 COWS AT MAJETE FARM 

The Applicant is awarded the following  

1. 30 Cows  

The Respondent is awarded the following  

1. 75 cows 

Custody and Right of Access of the Children 

The parties have three children. All the three children are living with the Respondent. Under 

Patrilineal culture in which this marriage was contracted, legal custody of the children would be 

placed under the father.  

However, the children are free to live with any of their parents, father or mother. This was a 

proper marriage under custom and as such a mother cannot be ordered to live with the children. 

Further, in cases of custody, the paramount consideration which a court must look at is the 

welfare and happiness of the children.  

On the evidence that I have heard in this case, it would be in the best interest and happiness of 

the children to leave them with the respondent who has been living with them since the time the 

Applicant left the matrimonial home. This court will not tamper with the arrangement which is in 

place that the children are living with the Respondent. I so decide. The court further order that 

the payment of fees for the children do remain with the Respondent.  

However, the applicant has made an application through the court to allow her have access to the 

children in form of visitations rights. She argues this shall enable the Applicant to have family 

ties with her own biological children.  

The Respondent seems to have problems with the application made by the Applicant to have 

access to her biological children. I find it hard to understand why the Respondent finds it hard 

and deny the Applicant to have access to her own children once in a while. The reason that the 

Applicant is poor and have no source of income cannot be a good reason to deny her have 

visitation rights.  

Consequently, it is my order that the Applicant must have reasonable access to the children. The 

children are free to visit their mother during school holidays. The respondent can arrange during 
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holidays on how this visitation right can be enforced. The Respondent shall be responsible to pay 

maintenance during the period the children so decides to visit their mother. It is ordered.  

Should the parties require court officials to supervise the distribution of the properties as ordered 

by the court, they will contact the court to provide them with personnel upon the payment of the 

required conduct to the accounts office.  

The exercise to distribute the matrimonial properties as ordered by the Court should happen 

within 7 working days with effect from today. It is also ordered that failure to comply with this 

order, any party shall contact the sheriff of Malawi to enforce the Judgement. It is further ordered 

that costs to the sheriff shall be solely be the responsibility of a party failing to comply with the 

order. It is so ordered.  

Appeal 

Each party has a right to appeal to the High Court within 14 days from the date this order is made 

if they are not satisfied with the determination.  

Costs are in the discretion of the court. but on this matter, each party is to bear its own costs 

Pronounced in open court this 18th day of January, 2022 at Mzuzu. 

 

PETER M.E. KANDULU  

PRINCIPAL RESIDENT MAGISTRATE 


