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IN THE SENIOR RESIDENT MAGISTRATE COURT SITTING AT BLANTYRE

CIVIL (MATRIMONIAL) CAUSE NUMBER 304 OF 2021

CATHERINE M^OMBO

v

FRANCIS MAGOMBO

PETITIONER

RESPONDENT

Coram: Akya Mwanyongo, Senior Resident Magistrate
Mrs. Chijozi, of counsel for the Petitioner
Mrs. Masoba, of counsel for the Respondent
Ms. Gondwe, Official Court Interpreter

ORDER ON DIVORCE

This is the court's order on divorce following the hearing of the petition for divorce filed by the 

Petitioner. The Petitioner alleges that the marriage between her and the Respondent has 

irretrievably broken down on grounds of adultery and cruelty. The Respondent denies the divorce 

petition herein.

According to the authority of Sadala v Sadala (Matrimonial Cause No. 8 of 2016) 

(HC)(PR)(unreported), the proper approach is to first consider the governing or applicable law 

on the divorce matter before the court. Thus, there is one very important question that has to be 

decided at the outset, namely, whether or not the applicable law is the Marriage, Divorce and 

Family Relations Act, (hereinafter referred to as the MDFRA), or the law existing prior to the 

MDFRA. Section 3 of the MDFRA is in the following terms:

"This Act shall apply to marriages entered into on or after the day it comes into operation, 

but part IX shall apply to all marriages regardless of the date they were celebrated."
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The parties herein got married around 1970 through chinkhoswe ceremony. This chinkhoswe was 

cerebrated some 45 years before the enactment of the MDFRA. Section 114 of the MDFRA 

repealed a number of pieces of legislation that were governing issues related to marriage and 

divorce. The Courts Act which confers jurisdiction to magistrate courts over customary marriages 

under section 39(2)(a)was not repealed. The High Court in Malola v Malola (Civil Appeal Case 

No. 48 of 2016) (HC)(PR)(unreported) affirmed the position that the passing of the MDFRA has 

not affected section 39(2)(a) of the Courts Act, as such, magistrate courts retain the jurisdiction 

only over customary marriages as the present one. Further, this court is of the humble view that a 

statute, which is enacted law, cannot repeal an unwritten customary law in general but can only 

repeal specific cultural practices that are deemed harmful. The point here is that customary law, 

generally, by its unwritten nature, cannot be repealed by statute.

The issue for determination is whether the Petition herein succeeds so as to satisfy the court that 

her marriage with the Respondent has irretrievably broken down.

This is a matrimonial matter. It is a civil cause but due to the sanctity of marriage, the standard of 

proof is not like in all civil matters where the standard of proof is on mere balance of convenience. 

The standard of proof in matrimonial matters is slightly above the mere civil standard and slightly 

below the criminal standard of proof beyond reasonable doubt. See Kamlangira v Kamlangira 

(1966-68] ALR Mai 301. Further, in Goliati v Goliati (Matrimonial Cause No. 8 of 2004) 

(HC)(LLDR)(unreported), A.K.C. Nyirenda J ,as he then was, adopted the approach in Munthali 

v Munthali 8 MLR 101 at 105 where the court stated, succinctly, that in matrimonial matters 

where adultery and cruelty are grounds for divorce, the standard of proof is much like that 

obtaining in criminal matters - proof beyond reasonable doubt. This means that the law and courts 

hold marriages in high esteem. So does the society. This court, therefore, does approach 

matrimonial matters with the sensitivity and seriousness they deserve.

The law about marriage stems from the Constitution. The Constitution is the supreme law of the 

land (Malawi). Section 22(4) states:

" No person shall be forced to enter into marriage."

The Constitution is above all laws in Malawi. Customary law is inferior to the Constitution.
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The Law

This petition is grounded on cruelty and adultery.

Law on Cruelty

Cruelty is defined as conduct of such character that will cause danger to life, limb, bodily or mental 

or give rise to the apprehension of such danger. See Chirwa v Chirwa |1996] MLR 452. The 

court is duty-bound to make findings if the evidence on record reveals cruelty.

Law on Adultery'

According to Kalagho v Nkango (Civil Cause No. 174 of 2010)(HC) (PR)(unreported), quoting 

from the Black’s Law Dictionary, 6th edition 1991, adultery is voluntary sexual intercourse of a 

married person with a person other than the offender’s husband or wife or by a person with a 

person who is married to another. In Ross v Ross (4) J1930] A.C. at 7, it was held that adultery 

is an act which can barely be proved by direct evidence. It is a matter of inference and 

circumstances. The case further held that it is easy to suggest conditions which can leave no doubt 

that adultery has been committed. In Chilakolako v Chilakolako [ 1978-80] 9 MLR at 355, the 

High Court held that adultery can be proved where there is opportunity between the parties to 

commit adultery and also if the parties are familiar with each other.

The Evidence

The Petitioner’s

P W1 was the Petitioner. She testified that she is 72 years old and that she married the Respondent 

in 1969. She stated that theirs was a good marriage until 1994 when the Respondent stopped 

showing love to her. She testified that in 1994 there was an incident where the Respondent gave 

K5 to the sister of the Petitioner as a symbol that he did not want the Petitioner in marriage. She 

told the court that they decided to go and discuss the matter at her sister’s place but she did not 

find her. She testified that whilst there, the Respondent beat her. She stated that he even chased 

her. She also testified that in the year 2010, the Respondent aimed and threw a spear unto her. She 

stated that the matter was reported to Blantyre Police. She further told the court that the respondent 

does insult her anyhow. She also testified that in the year 1995, when they went to Nsanje, she 
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forgot some stamps and ink pad. The Respondent did beat her so much so that she lost some teeth. 

She also told the court that the Respondent used to chase her at night. She then decided to petition 

him for divorce over the cruelty she was being subjected to. She also stated that the Respondent 

coaxed her to withdraw the petition and she did that. She testified that the Respondent was not 

changing. She also stated that she came to court again in 2012 and 2013.

She also told the court that the Respondent married another woman by the name of Eneless 

Chingwalu where he has built a house. She also stated that the Respondent bought pieces of land 

for the child born of the said Eneless Chingwalu.

In cross-examination, she stated that she married the Respondent in June 1969. She also admitted 

that they did chinkhoswe. She also told the court that the matter has been before the marriage 

advocates for several times but the Respondent does not admit doing wrong. She also told the court 

that she knew Eneless Chingwalu in 2013. She also stated that her ground of divorce is cruelty. 

She denied having focus on the property. She also denied involvement of the children in this 

matter.

In re-examination, she stated that she wants divorce due to cruelty of the Respondent.

PW 2 was Benelita Byson, the younger sister to the Petitioner and also her marriage advocate. She 

stated that the main issue is cruelty against the Petitioner by the Respondent. She told the court 

that they had been going to witchdoctors to find out if her sister was committing adultery. She 

stated that it was found out that it was the Respondent who was committing the adultery. She stated 

that problems started then. She told the court that the Respondent brought a child from another 

woman. She also told the court that the Respondent chased the Petitioner.

In cross-examination, she stated that her co-advocate died 3 years ago. She also stated that the 

Respondent had no advocate.

In cross-examination, she stated that her ward was chased from the marriage and she is suffering.

The Respondent’s Evidence

He told the court that he married the Petitioner in 1970. He denied being cruel to the Petitioner. 

He stated that it is all lies. He stated that the first divorce petition was withdrawn because it was a 
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lie. He told the court that he was surprised that there should be divorce because he stays well with 

her. He admitted being before ankhoswe for 5 times. He stated that the problem herein is his son 

who beat him and the marriage advocate as well.

In cross-examination, he stated that his wife wanted divorce because she claimed he was cruel 

which is not true. He stated that his wife is sane. He also stated that she knows what is good for 

her. He also further told the court that the Petitioner cannot make a decision on her own. He also 

told the court that there is an actor behind all this. He also testified that the Petitioner had a asthma 

which affects the heart and that she falls.

DW2 was one Yasini Mwasiya. He stated that the Respondent is his nephew. His material evidence 

was that he replaced a deceased marriage advocate and has done nothing on this marriage since he 

took over. He stated that he took over the marriage advocacy role when the issue was already in 

court.

Findings of the Court

The Petitioner told the court that she married the Respondent in June, 1969. The Respondent stated 

that he married the Petitioner in 1970. To this court, the party which is able to remember not only 

the year but also the month is likely to be telling the truth than the party which only remembers 

the year. It is the finding of this court that the parties herein got married in the month of June of 

the year 1969. It is also the finding of this court that the ground for adultery by the Petitioner was 

abandoned during the proceedings. This court will, therefore, not say anything related to adultery. 

There were several pieces of evidence on the part of the Petitioner to do with cruelty; the beatings 

after they went to discuss the matter at her sister’s place over the symbolic K5, the beatings after 

the Petitioner had forgotten the stamps and ink pad which led to her losing some teeth, and the 

throwing of the spear are all indicative of cruelty. The spear issue, for example, is indicative of the 

conduct likely to cause danger to life. What would have happened if the Respondent’s target was 

successful? The Petitioner would have been injured or even killed. As much as this court 

appreciates that the Respondent is a Ngoni by tribe and that Ngoni’s have special skills in battle 

which uses the spear, it cannot be tolerated that one Ngoni should be practicing the spear skills 

whilst aiming at a live human being, let alone, his wife. This conduct of aiming and actually 

throwing a spear unto the Petitioner amounts to cruelty. The beatings that saw her teeth removed 
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are also another example of cruelty. So are the beatings at the sister’s place. All in all, the Petition 

herein succeeds on the ground of cruelty. This court, therefore, blames the Respondent for causing 

the marriage herein to fail due to his cruelty against the Petitioner. It is because of that cruelty that 

the marriage herein has irretrievably broken down. The Respondent shall compensate the 

Rj&fSw4eYiA The compensation shall be determined in the order of distribution of matrimonial 

property.

The court also wishes to observe that the Respondent herein looked down upon his wife. He stated 

in his evidence that the Petitioner cannot do anything on her own. To this court, this statement was 

so demeaning to the Petitioner as a woman that this court condemns the Respondent for treating 

her as subservient to him. Gone are the days when women are to be seen as playing secondary to 

men. In his evidence, the Respondent stated that all that has been said by the Petitioner are lies 

herein. This court has established that it is the Respondent who was telling lies by saying that the 

Petitioner was telling lies. What he claimed to be lies from the Petitioner have been substantiated 

before this court. It is the Respondent who lied that the Petitioner lied.

All in all, this court hereby dissolves this 53 year-old marriage between Catherine Magombo and 

Francis Magombo due to cruelty of the latter.

Any party aggrieved by this order can appeal to the High Court within the prescribed time.

Pronounced in open court this day of ..IfLday of September, 2022.

SIBENy MAGISTRATE
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