
REPUBLIC OF MALAWI

IN THE CHIEF RESIDENT MAGISTRATE COURT SITTING AT BLANTYRE

CIVIL CAUSE NUMBER 528 of 2018

BETWEEN

MICHAEL NGWIRA...........................................................................................................................PETITIONER

AND

MIRRIAM NYIRENDA NGWIRA................................................................................................RESPONDENT

Coram: H/L (Mrs.) Jean Rosemary Kayira sitting as Chief Resident Magistrate (South)1

Michael Ngwira Petitioner (Represented)

Mirrium Nyirenda Ngwira Respondent (Represented)

Counsel Madalo Bande of Counsel for the Petitioner

Counsel Steven Mchenga of Counsel for the Respondent

Ms. Patricia Chiphwanya Senior Court Clerk and Official Interpreter

JUDGMENT

PRELIMINARY

This court started to preside over the present matter on 14lh October, 2021 as Chief Resident Magistrate. 
This court has been promoted to the position of a Judge of the High Court. Considering the stage at which 
this matter was, this court continues to sit as a lower court in this matter under Section 5A of the Courts 
Act which states that every Judge shall, in addition to such other powers as may be conferred upon him, 
have all the powers conferred on any subordinate court by any written law. It is on this premise that this 
court continues to handle the present matter.

INTRODUCTION

The Respondent applied for distribution of matrimonial property following their divorce in 2018. It is the 
Respondent's prayer that she is entitled to a share in the Mudi matrimonial house, Naperi house, 
Kanjedza plot, rights in Impressions Signs Company and motor vehicles registration numbers; MN 8400, 
MN 8700, and MN 7600 Mercedez Benz. The Petitioner testified and called his sister Magret Chigona. 
On her part, the Respondent was the sole witness. The parties have closed their respective cases. The 
matter resumes today for an order of the court on the distribution of the matrimonial property.

'Under Section 5A of the Courts Act
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Below are the facts as found by this court.

FACTS

The Petitioner is Michael Chiwiya Elton Ngirwa from Kawanga Village Traditional Authority Chizumba in 
Nkhatabay District whilst the Respondent is Mirriam Nyirenda from Ekwendeni Villate Traditional 
Authority Mtwalo in Mzimba District. It is a fact that during the time the Petitioner was working as an 
Engineer for Exon Mobil Oil Company in Malawi, he purchased a piece of land from the Malawi Housing 
Corporation in 1997 in New Naperi Township. It is a fact that the parties started courtship in 1999 and 
they eventually had a traditional wedding which was cemented by-Advocates 'Ankhoswe' from both sides 
in 2000. At the time the two were marrying, the Petitioner had two children from two women and he took 
these children into his matrimonial house in Mudi-CC241. In 2004 the Respondent conceived and 
delivered a child who was named after the grandfather of the Petitioner. The Petitioner worked for Total 
Malawi Limited where he resigned in 2009. The Petitioner also worked for Leasing and Finance Company 
of Malawi in 2016 as General Manager. Since then he has been doing consultancies to earn a living. The 
Respondent worked for NICO, Libertas General Insurance Limited, the current employer.

In 2014, the Respondent conceived again and she had some complications compelling the couple to 
seek medical examination, treatment and care in the Republic of South Africa. The second child was born 
in the Republic of South Africa and the Petitioner paid all the bills to the tune of K15, 000, 000.00. The 
two have been living together happily and the Petitioner constructed a house at Naperi with minimal 
and/or random supervision from the Respondent. It is a fact that during the subsistence of the marriage, 
the Respodnet was servicing a loan towards the purchase of a house in Sunnyside where she is staying 
now as per the payslips.

In the course of the marriage, the Petitioner had several rumours of infidelity on the part of the 
Respondent and the issue that the two children born to the Respondent were not for the Petitioner. In 
order to deal with the issue to finality, he submitted samples for all the four children at Mwaiwathu Private 
Hospital who coordinated with another hospital in the Republic of South Africa. The DNA results were 
given to the couple in March, 2018 showing that the Petitioner is not the biological father of the two 
children who were born to the Respondent. The results also showed that the Petitioner is not the father 
of two other children under his custody and guardianship from two different women other than the 
Respondent. By virtue of these results, on 2nd March, 2018 the Petitioner called for a family meeting from 
both sides and declared his lack of interest to continue the marriage. It is at this point that the Petitioner 
gave the Respondent Motor Vehicle whose Registration Number is MN 6776 a Toyota Corolla which she 
had been using from 2013 which was during the subsistence of the marriage and household properties.

The Petitioner now has a family with a daughter who is two years old with another woman. It is now three 
years after the Petitioner and the Respondent divorced that the present matter has resurrected.

I have gone through all the witness statement from the parties as well as the supplementary witness 
statement. The parties filed their final written submissions which have been very elaborate and deep in 
terms of the legal principles applicable in distribution of matrimonial property matters and I must sincerely 
appreciate them. I have taken my time to go through all of them to ensure that justice is done in this 
matter. I will now discuss the issue of jurisdiction which is pertinent in all matters.

JURISDICTION

Section 22 of the Constitution which recognizes different types of marriages states as follows:

2



"(1) The family is the natural and fundamental group unit of society and is entitled to protection 
by society and the State. (2) Each member of the family shall enjoy full and equal respect and 
shall be protected by law against all forms of neglect, cruelty or exploitation. (3) All men and 
women have the right to marry and found a family. (4) No person shall be forced to enter into 
marriage. (5) Subsections (3) and (4) shall apply to all marriages at law, custom and marriages 
by repute or by permanent cohabitation. (6) No person over the age of eighteen years shall be 
prevented from entering into marriage.”

Section 39 (2) (e) of the Courts Act states that notwithstanding subsection (1), no subordinate court shall 
have jurisdiction to deal with, try or determine any civil matter except as specifically provided in any written 
law for the time being in force, wherein the validity or dissolution of any marriage celebrated under the 
Marriage Act or any other law, other than customary law is in question. Section 12 (1) of the Marriage 
Divorce and Family Relations Act creates the following types of marriages: (a) a civil marriage; (b) a 
customary marriage; (c) a religious marriage; or (d) a marriage by repute or permanent cohabitation. 
Section 2 of the Marriage, Divorce and Family Relations Act states that “customary marriage” means a 
marriage celebrated in accordance with rites under the customary law of one or both of the parties to the 
marriage. Since the union was under customary principles and procedures for the parties namely 
chinkhoswe where they had Advocates, then the marriage is valid under custom and it is by virtue of this 
validity that this court has jurisdiction over the matter.

I must make it abundantly clear that the marriage was already divorced by the then Chief Resident 
Magistrate Mdeza on 21st March, 2018 on ground of adultery in compliance with Section 63, Section 64 
(a) (c), Section 67 and Section 61 (1 )(b) of the Marriage Divorce and Family Relations Act-MDFRA in 
2018. The only issue before this court is about distribution of matrimonial property.

STANDARD OF PROOF

This is a civil matter and the settled law that the standard of proof in civil matters is on a balance of 
probabilities. See the case of Miller vs. Minister of Pensions [1974] 2 ALL ER 372 and BP Malawi Limited 
vs. NBS Bank Ltd [2009] MLR 39 at 43.

“The burden is on the one who alleges to adduce satisfactory evidence to me on the balance of 
probabilities of the existence of the alleged fact. The principle that the one who asserts must 
prove and the standard of proof in civil cases has been discussed by Denning LJ in Miller vs. 
Minister of Pension. This means that the case must be decided in favor of the man unless the 
evidence against him reaches the same degree of cogency as is required to discharge a burden 
in civil case. The degree is well settled. It must carry a reasonable degree of probability, but not 
so high as is required in a criminal case. If the evidence is such that the tribunal can say. We 
think it is more probable than not that the burden is discharged but if the probabilities are equal 
it is not.

On page 66 of the said Phipson on Evidence, the learned authors thereof state that-
The standard of proof required in civil cases is generally expressed as proof on the balance of 
probabilities. "If the evidence is such that the tribunal can say 'we think it more probable 
that not’ the burden is discharged, but if the probabilities are equal it is not."
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In this particular case, the Petitioner is duty bound to establish that she never obtained any matrimonial 
properties from their matrimonial home and any other matrimonial properties acquired during the 
subsistence of their marriage.

REASONED ANALYSIS OF THE COURT

Section 24 of the Constitution states that (1) Women have the right to full and equal protection by the 
law, and have the right not to be discriminated against on the basis of their gender or marital status which 
includes the right— (a) to be accorded the same rights as men in civil law, including equal capacity— (i) 
to enter into contracts (ii) to acquire and maintain rights in property, independently or in association with 
others, regardless of their marital status; (b) on the dissolution of marriage, howsoever entered into— (i) 
to a fair disposition of property that is held jointly with a husband. The preceding provision is about 
ownership of property during and after marriage. In this particular case, my duty is to determine what is 
fair property distribution in the circumstances. As I consider determination of fairness, I also bear in mind 
that Section 28 of the Constitution states that (1) every person shall be able to acquire property alone or 
in association with others. (2) No person shall be arbitrarily deprived of property. In my considered 
opinion, in determining and implementing fairness, I must ensure that there is no arbitrariness on either 
party to these proceedings.

Coming down to the Marriage Divorce and Family Relations Act-MDFRA, Section 74 of the MDFRA states 
that court shall equitably divide and re-allocate property upon the dissolution of a marriage taking into 
account— (a) the income of each spouse; (b) the assets of each spouse; (c) the financial needs of each 
spouse; (d) the obligations of each spouse; (e) the standard of living of the family during the subsistence 
of the marriage; (f) the age and health of each spouse; or (g) the direct and indirect contributions made 
by either spouse, including through the performance of domestic duties. I will now deal with these factors.

On the first factor for consideration, the court is supposed to consider the income of each spouse. It is 
clear that during courtship in 1999, the two had their professional qualifications. When they started to co
habit as husband and wife in 2000, the Petitioner who was a qualified Engineer and an MBA was working 
for Mobil Oil Company in Malawi whilst the Respondent had a Diploma in Accounting and was working 
for NICO Insurance Company Limited. The Petitioner was earning more than the Respondent. It was the 
Petitioner who was discharging most of the obligations such as provision of basic amenities for the house, 
international trips and educational needs for the children and the Respondent whilst the Respondent was 
supplementing. In short, this also feeds into factor (e) the standard of living of the family during the 
subsistence of the marriage. According to the undisputed evidence, the standard of living for the couple 
was very high to an extent that they afforded a good number of international family trips in London, Cape 
Town and Johannesburg.

I will deal with factors (c) the financial needs of each spouse (d) the obligations of each spouse; and (f) 
the age and health of each spouse jointly. Sections 48 and 50 of the Marriage Divorce and Family 
Relations Act mandates spouses to provide companionship, care, affection, aid, financial support and 
sexual relations etc. In short spouses have a right to consortium and a duty to ensure that they co-exist 
peacefully. If another fails to perform these noble tasks, then there is no consortium and a divorce is 
justifiable. Section 2 of the Marriage, Divorce and Family Relations Act defines “irretrievable breakdown 
of marriage" as a situation where one or both of the spouses prove to the court that they can no longer 
live together in consortium as husband and wife. In this particular case, it is abundantly clear that there 

4



was lack of care on the part of the Respondent who failed to consider and foresee the emotional damage 
to be suffered by the Petitioner upon realizing what she had done to him not only once but twice. One 
striking factor which has exercised my mind is the cost incurred during the second pregnancy. The 
undisputed facts are that this pregnancy was classified as ‘risk’ pregnancy. This being the case, 
recommendations were made that each month the Respondent should be doing her prenatal hospital 
visits in the Republic of South Africa. To demonstrate love for her, the Petitioner accepted to fly her 
monthly to the Republic of South Africa. During her delivery, she travelled to the Republic of South Africa 
where she was booked in an ensuite and all bills for the Respondent, the child and the guardian were 
paid for by the Petitioner. In my considered opinion, the Petitioner discharged the obligations as a 
husband over and above the basic ordinary expectation.

I will now focus on factor use (g) which is the direct and indirect contributions made by either spouse, 
including through the performance of domestic duties. Thus far, I consider Section 50 (3) of the MDFRA 
which states that the non-monetary contribution of each spouse shall also be taken into account when 
determining the contribution of a spouse to the maintenance of the other spouse or children of the 
marriage as informative. Therefore, it has to be made clear that when determining the indirect 
contribution, performance of household chores by the wife, provision and maintenance of the family by 
the husband as well as performance of conjugal obligations which benefits the spouse have to be taken 
into account.

It remains clear in this marriage that the Petitioner-Mr. Ngwira was earning more than the Respondent. 
He is the one who contributed money to purchase land and materials used to construct the house situated 
at Mudi where they were staying as a couple. Coming to the New Naperi house, the issue of monetary 
contribution remains similar to that of the Mudi house. The evidence is that the Petitioner is the one who 
provided money for the construction of the house. It is a fact that during the subsistence of the marriage, 
the Respondent was servicing a loan towards the purchase of a house in Sunnyside where she is staying 
now as per the payslips. In other words, the two purchased a house each during the subsistence of the 
marriage using the income and loan respectively. In the conduct of the two, that is registering the houses 
in their individual names, it is clear that the Petitioner intended the house at Mudi to be for family use 
whilst the Naperi house was exclusively his. Further, the Respondent excluded the entire family from the 
Sunny side house. This court finds that the intention to have the Naperi and Sunnyside houses 
independently is clear.

Returning to the issues of house ownership, it is clear that the Petitioner is the one who contributed 
towards the trip to London whose return ticket allowed them to stop over in the Republic of South Africa. 
During this stop over, the Respondent allowed the Petitioner to choose items which they used to finish 
the interior part of the house. In addition to the guidance in terms of what would befit the interior part of 
the house, the Respondent was intermittently visiting and supervising the construction works of the 
house. In short, she did not make monetary contribution towards the construction of the house. What she 
contributed was advice and guidance on the finishing aspect of the house as well as performance of 
conjugal rights and household chores. On the other hand, the Petitioner made actual payments for the 
two houses and provided for amenities for the two children from 2004 up to 2018 which is for 14 years. 
This duration is significant and although the amount cannot be quantified, the Petitioner invested in these 
children in their formative years. Therefore, if fairness is to be achieved, that amount was supposed to 
be refunded to the Petitioner. Now that what the Petitioner invested in the children of the Respondent 
cannot be refunded, this court holds that translates into the value that she would have had in the houses 
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having made non-monetary contributions towards their construction. This being the case, it would be 
wrong to grant either ownership or any interest in these two houses to the Respondent. I therefore decline 
to grant her prayer for these two houses.

Coming to the issue of the motor vehicles registration numbers; MN 8400, MN 8700, and MN 7600 
Mercedes Benz. It is at this point that the Petitioner gave the Respondent Motor Vehicle whose 
Registration Number is MN 6776 a Toyota Corolla which she had been using from 2013 which was during 
the subsistence of the marriage and household properties. On the other hand, the Petitioner took motor 
vehicle Registration number MN 7600 Mercedes Benz. The question that needs to be determined is 
whether after sharing the cars in this manner it is fair to share them further. In my considered view, the 
answer is in the negative. Going forward, the undisputed evidence is that MN 8400 and MN 8700 vehicles 
have owners following a sale of the same. This was during the subsistence of the marriage and the funds 
were used by the couple. I therefore cannot make any order in terms of their distribution now. I decline 
this prayer.

As for the Kanjedza plot and the rights in Impressions Signs Company, this court has gone through the 
evidence and submissions. It is at pains to appreciate how the Respondent would benefit from the same 
bearing in mind the circumstances leading to their existence. I therefore decline the prayer for the 
Respondent in that regard.

In short, all the claims do hereby fail in their entirety. Each party to bear its own costs

RIGHT OF APPEAL

Any party not satisfied with the judgment can appeal within 30 days from today.

PRONOUNCED IN OPEN COURT ON 4th JULY, 2022@t4&

SOUWAs CHIEF RESIDENT MAGISTRATE (S)

COURT
SEAL
SRM

H/L (MRS.) N ROSEMA AYIRA
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