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IN THE INDUSTRIAL RELATIONS COURT OF MALAWI 

MATTER NUMBER PR 489 OF 2010 

IN THE MATTER OF DISPUTE BETWEEN  

ENNIE SAUKILA SUING ON HER OWN BEHALF AND ON BEHALF OF 

THE ESTATE OF DAMIANO NKOTA…………………..APPLICANT  

-AND-  

MALAWI TELECOMMUNICATIONS 

LIMITED…………………………..…RESPONDENT 

 

Coram  

J Nriva  

For applicants Kaphale of counsel  

For respondent G Naphambo of counsel  

 

RULING 

This is a motion to dispose a labour dispute on a point of  law. The parties agreed 

that the questions in this matter are purely of law and that the court can deal with 

the dispute without the involvement of the member panellists as provided for in 

section 67 (3) of the Labour Relations Act: 

Where the dispute involves only a question of law, a sitting 

of the Industrial Relations Court may be constituted by the 
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presence of the Chairperson or Deputy Chairperson sitting 

alone. 

 

The agreed facts which have given rise to the legal questions appear in the 
statement of claim as follows.  Miss Saukila and Mr Nkota were both employed by 
the Respondent on 1st    April, 1997 And they were both dismissed in February, 
2001 after which they both lodged a claim before Ombudsman. On 28th May, 2009 
the Ombudsman delivered a ruling, where he found the dismissal to have been 
unfair directed that both be reinstated.     Mr Nkota died in March 2009 before the 
Ombudsman‟s ruling was delivered. Miss Saukila obtained letters of 
administration for Mr Nkota‟s estate. The Respondent indicated by letter dated 4th 
June, 2010 that it does not want to reinstate Miss Saukila. 
 
The questions for determination are: Whether, where there is an order of 
reinstatement under section 63 of the Employment Act, the employee is entitled to 
be paid arrears of remuneration from the date of unfair dismissal to the date of 
reinstatement or refusal to reinstate; If so, whether the arrears of remuneration so 
payable ought to be adjusted to include remuneration reinstated employee, during 
the period between the unfair dismissal and the reinstatement or refusal to 
reinstate;  In the event an unfairly dismissed employee commences action but dies 
before the judgment is delivered, whether the action abates or survives for the 
benefit of the estate of the deceased employee; If the action does survive the death 
of the employee, whether the estate of the deceased employee is entitled to 
remuneration as adjusted, up to the date of death, compensation for unfair 
dismissal and severance allowances; In the event the employer does not reinstate 
an employee ordered by the court to be reinstated, whether the employee is entitled 
to: (1)  12 weeks wages at the adjusted rates: (2) severance allowance; and (3) 
compensation. 
 
I shall deal with the issues seriatim on the first question, the starting point the first 
question is to consider section 63 (1) of the Employment Act which provides for 
the three remedies for an employee who is unfairly dismissed. One of the remedies 
thereunder is reinstatement. Under the law, the reinstated employee is to be treated 
in all respects as if he had not been dismissed. This  entails  that the employee is to 
be treated as having never left the employment and he must be paid all 
remuneration that his colleagues on a similar post to his or hers enjoyed during his 
or her absence. 
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Therefore, he or she must be paid whatever his or her  comparators earned, and if 
his comparators‟ remuneration was adjusted in this absence, the reinstated 
employee‟s wages must be equally adjusted. Counsel for the applicant cites 
John Bowers QC and Carol Davis  Termination of Employment, pages 92 to 93 
where the authors outline the issue of reinstatement : 
 

“ Reinstatement” is defined by S. 114 (1) as an „order that the 
employer shall treat the complainant in all respects as if he 
had not been dismissed‟. In order words, it is an order that the 
employee be put back in the same position as he held before 
dismissal, with all contractual rights (such as pay, holidays, 
pensions and seniority) restored and all benefits paid to him 
which he lost between the date of dismissal and the date of 
reinstatement. Further, if the employee would have benefited 
from some improvement in terms and conditions but for his 
dismissal, the order will require the employer to treat the 
employee as if he had received that improvement from the 
date on which he would have done so had he not been 
dismissed” 

 
 
Dr. Cassim Chilumpha in  Unfair Dismissal: Underlying Principles and 
Remedies, restates the law in a similar manner. He states on pages 61 to 64 as 
follows: 
 

“Where the court is satisfied that the plaintiff was unfairly 
dismissed, it is empowered by section 63 (1) to order that he 
be reinstated. The effect of that order is that „he will 
thereafter be treated in all respects as if he had not been 
dismissied‟¹. He will get back his job and resume the position 
he occupied before the dismissal. Besides, the employer must 
restore to him all the benefits that he enjoyed at the time and 
compensate him all that he may have lost since his purported 
dismissal. Thus the order of reinstatement involves not only 
returning the employee to his job but also payment to him of 
his back pay and restoration of all his rights and privileges 
such as those relating to his seniority and pension benefits². 
Consequently apart from ordering his reemployment, the 
court must also work out the amount payable to him by the 
employer in respect of those rights and privileges between the 
date of dismissal and the date of the order. For that reason the 
order of reinstatement entails continuity of service.” 
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Suffice to say that there is ample authority for the proposition that a reinstated 
employment is regarded as having continued in the employment. In short, where 
there is an order of reinstatement the employee must be paid all remuneration that 
his or her colleagues earned between the date of dismissal and the date of 
reinstatement. The law is settled and binding on this court. See the case  of 
Chakhaza v Portland Cement Company, [2008] MLLR 118.  

 
The second question, on where the employer refuses to reinstate the employee, the 
issue of the time of the cessation of arrears does not arise. The reason is that where 
the employer refuses reinstatement, the next remedy is compensation. I will revert 
back to this issue as I shall be tackling the fifth issue in this dispute.  
  
The next question is whether in the event an unfairly dismissed employee 
commences action but dies before the judgment is delivered, the action abates or 
survives for the benefit of the estate of the deceased employee.  
 
 
The answer to this question is that suits survives to the benefit of the deceased 
estate of the claimant. That is the general law of the land and the authority for that 
proposition is section 10 (1) of the Statute Law (Miscellaneous Provisions) Act 
which provides that: 
 

“Subject to  this section, on the death of any person after the 
commencement of this Act, all causes of action subsisting 
against or vested in him shall survive against, or, as the case 
may be for the benefit of, his estate; 
 
Provided that this subsection shall not apply to causes of 
action for defamation or seduction or for inducing one spouse 
to leave or remain apart from the other or to claims for 
damages on the ground of adultery” 
 

The cause of action for unfair dismissal is not exempted from this general law, and, 
in short such causes do survive the death of the dismissed employee. 
 
It follows therefore, to tackle the follow-up  question that , upon the court ordering 
that the dismissal was unfair and that the person ought to have been reinstated, the 
deceased‟s estate will get all his remuneration as adjusted up until the death. The 
assumption is that the employee was still in the employment with the employer.   
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The final question is whether in the event the employer does not reinstate an 
employee ordered by the court to be reinstated, whether the employee is entitled to: 
12 weeks wages, severance allowance and  compensation for unfair dismissal. 
Section 63 (6) of the Employment Act is self-explanatory and  provides that where 
the court has made an award of reinstatement or re-engagement and the award is 
not complied with by the employer, the employee shall be entitled to a special 
award of an amount equivalent to 12 week‟s wages, in addition to a compensatory 
award under subsections (4) and (5). There will have to be compensation in the 
discretion of the court as well as the twelve weeks wage. However, when 
exercising the discretion, the court will have to keep in mind that the applicant had 
been reinstated. See Elizabeth Slade Employment Handbook  Fourteenth 
Edition at 675: 
 

As for the severance allowance, and compensation generally, these  follows as a 
matter of right under sections 35 and 63 of the Employment Act by virtue of the 
fact that the dismissal is unfair. If a person is unfairly dismissed one of the 
remedies is reinstatement. If a person is reinstated but not taken on board, the next 
option is compensation. The employee will have to be awarded  As Elizabeth Slade  
states in  Employment Handbook Fourteenth Edition at 675: 
 

The employee‟s only remedy for the employer‟s refusal to 
reinstate…in breach of an order to do so is to obtain 
compensation…comprising a compensatory, basic and 
additional award. 
 

 Again if one qualifies, severance allowance is automatic.  
 
This therefore is my determination on the questions in this dispute. These issues 
insofar as they form part of this dispute, are resolved in the favour of the 
applicants. Thus the applicant is entitled to severance pay, compensation as well as 
the special compensation of twelve weeks wage. For the deceased applicant as it 
appears that the respondent did not object to his reinstatement, his remedy shall be 
that of reinstatement. The assessment of the applicant‟s compensation shall have to 
be held in a separate trial.   
 
The respondent has referred to the issue of reinstatement having been ordered by 
an Ombudsman as opposed to a Court. Indeed section 3 of the Employment Act 
defines „court‟ as the Industrial Relations Court established under section 110 of 
the Constitution. The provision that talks about remedies for unfair dismissal also 
talks of „the Court‟. Therefore in my mind the respondent‟s view is valid. The 
order of reinstatement in this regard is one to be made by the court. Be that as it 
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may, this, too, is a question of law. Thus, the respondent would have been at 
liberty to raise the issue for determination. However, this issue was not referred to 
me for adjudication. Therefore my words thereon are just in passing.  
 
I grant the respondents the right to appeal against the decision.  
 
 

 
 
 

MADE this 20th day of January 2011 
 
 
 

J Nriva 
Deputy Chairperson 


