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IN THE INDUSTRIAL RELATIONS COURT OF MALAWI  

LILONGWE REGISTRY 

IRC MATER NO LL 410/2008 

BETWEEN 

Blessing Mangani...........................................................................................APPLICANT 

-and- 

Chipiku Stores................................................................................................RESPONDENT 

 

CORAM:  D.A. DeGabriele     DEPUTY CHAIRPERSON 
F. Kakhome       Employee Panellist 
H. Chamba      Employer Panellist 
B. Mangani      Applicant 
Kozentani      Rep. for Respondents 
D. Mpakani      Court Clerk 

_______________________________________________________________ 

Unfair dismissal – Invalid reasons – Compensation – Terminal benefits 

Introduction 

The applicant was employed by Chipiku Stores on 1st May 2003 as an assistant branch 
manager. He was dismissed 7th June 2007 when he was a bank manager. He was suspended 
in 2007 as there were shortages on sales’ money that needed to be banked, having been 
transported by G4S from Dedza to be banked in Lilongwe. He stated that on the same day 
he was visited by the Assistant operations manager and the regional manager. The shortage 
was MK1.2 million, calculated from 2 money bags which were missing amounting to 
MK1,039,800.00 and a stock taking shortage of MK726,355.96. The 2 officials checked the 
books at the chop and everything balanced. The shop was closed and he was later arrested 
by the police at his house. He was called from the police station to go and take part in a 
stock taking, which was already in progress. He was later informed that there was a 
shortage of MK726,355.96 and refused to sign for the shortage. He was suspended from 
work and charged with the offence of theft by a servant. After a full trial the applicant was 
acquitted, see AP3. The applicant informed Chipiku of the outcome of the court process on 
2nd October 2008 (AP4) but he had already been summarily dismissed on 7th June 2008 as 
communicated in the 12th  September 2008 letter (AP5).  The applicant claims therefore that 
he was wrongfully dismissed. 
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In cross examination by the respondent, he stated that all duty staff were involved in 
packing money for banking. The applicant said he had refused to move out of Chipiku house 
as he was looking for a dismissal letter first and that he had complained that the truck driver 
had left him some distance from his house in the rainy season and his property was 
damaged.  He told the court that the money had to be counted in the presence of G4S who 
signed and the other key of the safe was in Lilongwe. The shop in Dedza had records of how 
much money was dispatched but not how much was in each bag.  

The respondent called one witness, the regional manager who testified that the applicant 
was a branch manager in Dedza who was faithfully sending money for banking in Lilongwe 
faithfully through G4S. He had a shortage on 28th May 2007. He said that the company 
required that all personnel should be present when money was being counted but that on 
this day the applicant did not let all staff members to attend. He told the court that the bags 
were sealed and tamper proof and were not opened enroute. At the bank, the bank cashier, 
G4S representative and a cashier from Chipiku watch the opening of the bags and that is 
when the shortage was discovered. He said that he and the operations manager who were 
on their way to Lizulu stopped to investigate. The matter was reported to the police who 
arrested him. A stock asking was carried out in his presence and he had been escorted by 2 
police officers from the cell. The bank shortage was MK1,039,800.00 and the stock shortage 
was MK726,355.96, and the total loss was about MK1.2 million. The applicant was dismissed 
summarily on 7th June but the letter was written on 12 September 2008. The applicant 
refused to vacate the company house and he was evicted in March 2009. He also said the 
applicant had refused to be repatriated to Balaka, but wanted to be repatriated to Mponela, 
Dowa. The applicant was paid out his pension contribution only and not the company’s 
contribution. 

In cross examination, the witnesses stated that staff members were sent out of the room 
with the safe by the applicant. He also stated that the applicant recommended the 
employment of his cousin as a cashier and the connived together to defraud the company. 
He also said that the applicant was dismissed but was not informed of the dismissal until the 
judgement was delivered. He told the court that the process of transferring money through 
G4S involves G4S bringing tamper proof packs, once the money was loaded, these are 
sealed, put in a box which is also sealed. The whole process is recorded and copies are left 
at the shop. At the bank three people  check the money, G4S, regional cahier and the bank 
teller. He told the court that each shop manager and personnel knew the process. He also 
told the court that a hearing panel comprises of the offender and his/her witnesses, a 
minimum of 2 management staff. He said that stock taking counting is also done  in the 
presence of the manager.  

 

Analysis of evidence 

Section 57(1) of the Employment allows for dismissal based on the capacity and conduct of 
the employee. In this case the applicant was dismissed for gross negligence which led to the 
loss of company property amounting to about MK 1.2 million. This court has held on 
numerous occasions that gross negligence is a valid reason for dismissing any employee. 
Failure to account for stock is a valid reason to take disciplinary action and may lead to 
dismissal as was held in the case of Saidi and others v Press Bakeries Limited [Matter 
number IRC 345 of 2002 (unreported)] IRC. Again in the case of Ulaya v SDV (AMI) (MW) 
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Ltd [Matter number IRC 133 of 2001 (unreported)] IRC held that gross negligence that leads 
to loss of company resources is a serious industrial misconduct that warrants dismissal. In 
the same case it was held that what matters is not the value of the loss but whether the 
respondents in its operational requirements regards the unexplained loss serious enough to 
warrant dismissal. In this case there was a loss that was not explained, the applicant denied 
involvement though he was the branch manager. We are satisfied that there was no 
tampering with the money packs used to transfer the money. It seems that there was no 
explanation as to what happened to the bank transfers. Be that as it may, regardless of the 
acquittal in the criminal case, we find that the applicant acted negligently and as such the 
company lost resources on two occasion; on the banking transactions and on the stock 
taking, which was done in his presence. The fact that he refused to sign for the stock taking 
does not mean it did not happen in his presence. The applicant argues that he was acquitted 
of the criminal case. One has to remember that this court is dealing with an employment 
matter, and whether or not the applicant was dismissed fairly. We find that the applicant 
was dismissed fairly in so far as a valid reason was advanced for his dismissal, as there were 
issues of gross negligence on his part in executing his duties. The loss to the company was so 
huge that the employment relationship was adversely compromised could not reasonably 
be expected to continue. 

Section 57(2) of the Employment Act requires that the employee be given an opportunity to 
be heard and to challenge the allegations levelled against him through a fair procedure. 
Procedural fairness constitutes the fact that the employer must act reasonably and with 
fairness in the process of dismissing the applicant. The case of Wadabwa v Union Transport 
[Matter Number IRC 51 of 2000 (unreported)] IRC is in point. In that case the court held 
that where an applicant complains that he was wrongly dismissed the court could look at 
the following; a) the nature and gravity of the misconduct, b) the information on which the 
employer based his decision and c) whether there was any other information that he could 
or should have obtained, or any other step which he should have taken before dismissing 
the employee. Such steps normally includes investigation the allegation fully and fairly, 
which was done in this case, and hearing from the employee what he has to say in his own 
defence or explanation or mitigation, which was not done in this case; see Komwa v 
Coordination Unit for the rehabilitation of the Environment (CURE) [Matter Number IRC 
109 of 2003(unreported)] IRC. We find that the action of summarily dismissing the 
applicant, on 7th June 2008 and communicating the same to him in writing on 12th 
September 2008 as being unfair. After the investigation respondent, just as they had invited 
the applicant to attend stock taking while he was still in custody, should have , in the same 
manner invited the applicant to a disciplinary hearing. The said hearings or interviews on 
23rd May 2008 were part of the investigations.  

The effect of an acquittal in the criminal case is that the applicant would have been restored 
to the state he was before he was arrested. As such the respondent should have instituted 
proper disciplinary procedures. We therefore find that the applicant was not given sufficient 
opportunity to be heard and to explained or defend himself from the allegations, as 
required by section 57 (2) of the Employment Act.  

Under section 59 an employee can be summarily dismissed for a number of reasons 
including serious misconduct inconsistent with the fulfilment of the expressed or implied 
conditions of his contract of employment such that it would be unreasonable to require the 
employer to continue the employment relationship. The same section defines summary 
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dismissal as the “termination of the contract of employment by the employer without notice 
or with less notice than that to which the employee is entitled by any statutory provision or 
contractual term”. We are of the view that this was not a proper case for summary 
dismissal, but for a dismissal after proper investigations were carried out and the applicant 
was given an opportunity to be heard.  

The law puts the burden of proof on the employer and in employment cases the employer is 
called upon to prove the case on balance of probabilities. In this case we find that the 
respondent has proved that the reasons for dismissal were valid, but we find that his actions 
in the process of dismissal fall short of the requirements of section 61(2), in that by failing to 
have a clear procedure for dismissal, the employer did not show that in all circumstances of 
the case he acted with justice and equity in dismissing the employee.  

The applicant has claimed that he was evicted from the respondent’s company house and 
some of his property was damaged. We find that the applicant, by refusing to vacate the 
house after dismissal, so that another manager could take residence was wrong and he 
contributed to his being evicted. We cannot fault the eviction as it was done following the 
due process of the law. Again the applicant is claiming repatriation costs, but at the same 
time telling the court that he refused to be repatriated to the place he was employed from, 
requiring to be repatriated elsewhere. We find again that the subsequent damage to his 
property when he was eventually repatriated was caused by his own demands, that delayed 
the process of repatriation, which then occurred during the rainy season, making it difficult 
for the truck to take him to his homestead.  

 

Determination 

We find that the applicant’s summary dismissal or termination of services was fair. The 
evidence before us shows that he was the manager of the branch and was responsible for 
proper remittal of cash for banking as well as being responsible for managing stock. We 
however, find that the procedure followed in dismissing him was unfair as he was dismissed 
while he was answering criminal charges, but without being given an opportunity to be 
heard. We find that the applicant was not given a chance for a fair hearing to this extent we 
therefore hold that his dismissal was procedurally unfair. All his other claims fail and are 
dismissed.  

 

Remedy 

While the dismissal was substantively fair, we find that it was procedurally unfair. As such , 
as is the practice and precedent of this Court in cases of procedural unfairness, this Court 
has found it justifiable to award the very minimum compensatory awards as provided for in 
Section 63 (5) of the Employment Act. The applicant worked for the respondents for five 
years, from 1st May 2003 to 7th June 2008. He is therefore entitled to one week's pay for 
each year of service for an employee who has served for not more than five years in 
accordance to Section 63 (5) (a). The applicant’s last salary was MK13,200.00. The 
compensation is calculated as follows: 13,200 x 12 divide by 52 = MK3,046.15 as one week 
wages. This multiplied by 5 = MK15,230.75. 
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The respondents are ordered to pay the applicant the sum of MK15,230.75 sum within 21 
days from the date of this order. A cheque should be made in the name of the applicant and 
is to be paid to the applicant through this court. 

Right of Appeal 

Any party aggrieved by this judgement is at liberty to appeal to the High Court within 30 
days from today in accordance with Section 65(2) of the Labour Relations  

Pronounced in Open Court at Lilongwe this ________________ of ____________2010 

 

 

D.A. DeGabriele 

DEPUTY CHAIRPERSON 

 

 

Mrs. F. Kakhome 

EMPLOYEE PANELIST 

 

 

Mr. H. Chamba 

EMPLOYER PANELLIST 

 

 

 


