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IN THE INDUSTRIAL RELATIONS COURT OF MALAWI  
LILONGWE REGISTRY 

MATTER NO. IRC LL 7 OF 2008 
 
 

BETWEEN: 

Henry Mukhuna Phiri..................................................................APPLICANT 
-and- 

Chibuku Products Limited..........................................................RESPONDENTS 
_____________________________________________________________________ 

CORAM:  

H/H D.A. DeGabriele     DEPUTY CHAIRPERSON 
B. Jumbe      Employer Panellist 
P. Kamzitu      Employee Panellist 
S. Mumba      Counsel for Respondent 
H. M Phiri      Applicant 
Chisanga      Counsel for applicant 
D. Mpakani      Court Clerk 
_______________________________________________________________ 

JUDGEMENT 

Unfair dismissal - Compensation 

Introduction 
The applicant, Henry Mukhuna Phiri is claiming that he was unfairly dismissed as and 
is seeking the relief of compensation for unfair dismissal, refund of unfair deductions 
made for the cost of a new radiator, and deductions on pension. The respondent, 
Chibuku Products Limited deny the claim stating that the applicant was dismissed 
fairly having regard to applicable law. At the pre hearing conference, the court 
isolated issues for trial as follows; a) whether or not the applicant was in charge of 
the workshop and the engine room, b) whether or not the applicant failed to 
account for the radiator, c) whether or not the dismissal was fair, and d) whether or 
not the applicant is entitled to compensation. 
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Facts 
The applicant gave his evidence stating that he was employed as a workshop 
foreman from 25th August 1987 up to 5th September 2006 when he was dismissed on 
the grounds of failing to account for company property entrusted to him, see AP5, 
the dismissal letter. It is his evidence that a Benz radiator which was at Bestobel for 
fixing was ready to be collected on 4th August 2000. On 7th August 2006, he parked 
his car outside the gates of Chibuku Products so he could send a driver, Mr Jumbe, to 
go and pick the radiator at Bestobel. He packed the car outside the gates to avoid 
getting a gate pass as Mr Chunga, his supervisor who co-issued the gate pass had not 
arrived. Later, the radiator was found not to have been fixed and was sent back to 
Bestobel with the same driver Jumbe, but this time with a gate pass signed by the 
applicant and the supervisor, Mr Chunga.  

The applicant told the court that on 15th August 2006, he was called and asked about 
a missing scrap radiator for a DAF 85 which had been in the workshop. The applicant 
denied knowledge of this and went to check at the workshop. The applicant found 
out that the radiator was being kept in the engine room of which he had no control 
as the keys was kept by Mr. Piennar and 2 other mechanics. The applicant states that 
he was advised to resign on 16th August 2006 and a resignation letter was typed for 
him by his supervisor, Mr Chunga. He signed this letter and authorised the 
respondents to deduct the cost of the faulty radiator. The resignation was with 
effect from 18th August 2006, as evidenced by AP1. He then told the court that on 
the 18th he was informed of a disciplinary hearing for which he signed the notice of 
hearing, but the hearing was on the same day. He told this court that the hearing did 
not happen because he had challenged the composition of the panel which 
constituted the complainant Mr Chunga as the chairperson, the witness was the 
complainant. Also he challenged the respondent on the necessity of a disciplinary 
hearing, when he had been asked to resign. The applicant received a letter on 22nd 
August 2006 rejecting his resignation, as evidenced by AP2.  

The applicant was called for another hearing on 28th August where the same panel 
said there was new evidence that Mr Jumbe had said he had delivered a radiator at 
the applicant’s house. He then tendered into evidence AP3 and AP4, statements of 
Mr Jumbe and his colleague Kandulu stating that the radiator was not taken to his 
house. The applicant denies that he was in control of the radiator, as it was under 
the responsibility of the operations manager. He also challenges the respondent that 
the quotation used to deduct from his benefits was for a new radiator not an old 
one. 

In cross examination, the applicant stated that maintained that he had been working 
on a Benz radiator and not a DAF radiator. He also said that though he was the 
workshop foreman, he was not in control of the engine room, which was in control 
of Mr Piennar. He said he was not forced to sign the resignation letter. He said the 
gate passes were essential to track the journeys of cars and were countersigned by 
himself and Mr Chunga. He also told the court that he did challenge Mr Jumbe at the 



3 
 

disciplinary hearing about the radiator and Mr Jumbe had insisted that he had left 
the radiator at the khonde/veranda of the house of the applicant. He said there were 
a number of hearings and for the hearing of the 28th August 2006, he had been 
notified of the reasons/charges levelled against him and an employee representative 
was present at the same hearing. The applicant said he was not restricted in any way 
on who he could call as witnesses or on how he could challenge the evidence. He did 
not appeal on the outcome or irregularity of the process although he was aware the 
conditions of services said he could do so, to a different panel. He told the court that 
he resigned and did not go back to work as he was verbally told not to go to work by 
Mr Chunga. He also said that he considered himself still an employee since he was 
subjected to a disciplinary hearing.  He said according to the conditions of service, all 
suspensions are with pay. He said he parked his car outside at half past 6 in the 
morning. 

The respondent called 3 witnesses. The first was Mr Chunga who was the then 
immediate supervisor of the applicant. He told this court that the applicant was the 
supervisor and was in charge of the whole workshop, including the engine room. He 
was supposed to keep the keys to the engine room and that he had not reported any 
changes in that aspect. He told this court that Mr Piennar was the national 
operations manager based at Kanengo, but that all of fixture changes, must be 
requisitioned by the workshop manager/supervisor. He told the court that Mr Jumbe 
was given a gate pass to go to Bestobel to collect a Benz radiator on 7th August 2007. 
Investigations ensued after the DAF 75 radiator was found to be missing. Mr Jumbe 
then stated that the radiator had been taken to the house of  the applicant. The 
investigation team comprised of Mr Chunga, Jumbe and Piennar, went to Bestobel to 
check who had taken delivery of the radiator brought to Bestobel on 6th August 
2006. Bestobel denied having received a radiator, but only that they had returned a 
Benz radiator to Chibuku Products on the same day. He said the panel consisted of 
himself as chair, Piennar as complainant and a representative of staff, the witnesses 
were Jumbe and Kandulu. The 3 member panel discussed and passed the verdict and 
not Mr Piennar by himself. The applicant was free to bring evidence and witnesses 
and he did not do so. He also told the court that the meetings before the 28th August 
hearing were part of the investigations and not the disciplinary hearing. He told the 
court that the applicant was not suspended and he did not come to work after his 
resignation. He denied having advised the applicant to go home. In cross-
examination, he said he went to Bestobel to investigate and he had issues a gate 
pass for the collection of a Benz radiator. He told the court that the charged was 
failing to account for company property under his care and not theft of radiator. He 
said it was a DAF radiator that went missing and not a Benz radiator. The company 
had no permanent disciplinary committee but just an ad hoc committee put in place 
when there is need. He told the court that the engine room is within the workshop 
and there are about 16 persons working in the workshop. The radiator was in the 
engine room and it could not be carried off by one person. In re-examination he said 
that the applicant was responsible for the workshop. 
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The second witness was Jumbe the driver. His evidence was that on the material day 
he was given keys and a gate pass to allow him to take a radiator to Bestobel, but 
immediately the instructions changed that the radiator was to be taken to the house 
of the applicant, which he did with a colleague of his, Mr Kandulu who helped him 
off load the radiator. He told the court that there were 2 radiators, one was to be 
delivered at the applicant’s house and the other was to be collected from Bestobel. 
In cross examination he stated that he had not initially told management about 
taking the radiator to the house of the applicant. He also admitted to have written 2 
statements on the issue, but insisted that the second statement and what he said in 
court were the true reflection of the state of affairs. He told this court that he went 
to Bestobel twice, first with a gate pass to deliver a radiator and second with a gate 
pass to collect a radiator, and he used 2 different cars. He said the radiator was 
already packed in the car and he delivered it at the house of the applicant even 
though no one was there. He said that the radiator was big and needed to be 
handled by 2 people, hence he went with a colleague who helped him. He said that 
he changed his statement because Bestobel stated that they did not receive a 
radiator on that day. He told the court that the foreman (the applicant) had keys to 
the engine room. 

The third witness, Kandulu, stated that on that day he asked for permission to go to 
town to the bank. He hitched a ride with Jumbe and there was a radiator in the back 
of the car, which looked like a Benz radiator. In cross examination he stated that he 
did not go to the applicant’s house with Jumbe. He said the keys to engine room 
were kept by two colleagues not Chunga, Piennar or the applicant.  

The Law and its application to the Facts 
The court proceeds to look at the issues for determination. 

i) Whether or not the applicant was in charge of the workshop and the engine 
room 

In his testimony the applicant stated that he was responsible for the workshop and 
the assigning of duties to all mechanics and staff. He then told the court that he had 
no control of the engine room, although it was part of the workshop. He claimed the 
keys were given to two other mechanics by Mr Piennar who was in actual control of 
the engine room. When asked if the change in keys and functions of the engine room 
were reported by him to management so that he could perform his duties properly, 
the applicant told the court that this was not done. We find it hard to believe that he 
would have stood by and have his duties assigned to other people without protest. 
Even if other person had keys, the applicant was the one with the overall 
responsibility of the workshop. The case of Hauya v Cold Storage Co. Ltd Civil Case 
No. 274 of 1987 is in point. It was held in that case that although an person in the 
supervisory or managerial role is not personally guilty of misappropriation of funds 
or fraud, the failure of that person to detect fraud or malpractices, or to explain the 
anomalies or shortages may justify the employer’s action against them. Further, as 
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the applicant has stated in this court the engine room was part of the workshop of 
which he had overall responsibility. Therefore, we find that he acted negligently by 
failing to follow-up on what was happening in his domain, or in the least, challenge 
the reduction of his responsibilities, knowing full well that should something go 
amiss, he would be held responsible. As such we find that the applicant was 
responsible for the whole workshop, including the engine room. He may not have 
had the keys to the engine room fully, or he may not have had the actual control, but 
he was nevertheless responsible, and should have acted diligently in following up 
and safeguarding the property of the respondents.  

ii) whether or not the applicant failed to account for the radiator 

It is the evidence of the applicant that the radiator for a DAF 85 was stored in the 
engine room as scrap. He also told the court that Mr Piennar and the two mechanics 
in control of the engine room were selling scrap metal, and he tendered evidence to 
that effect (AP7). He contends that since the radiator was scrap, it would have been 
easily sold together with the scrap metal. The respondents insisted that the radiator 
was not scrap and it was usable, hence it was being called for by their Blantyre 
workshop. The story of the radiator is convoluted but our understanding of the 
evidence by all parties is that there were two radiators concerned, a Benz radiator 
that was at Bestobel, and a DAF 85 radiator that was allegedly scrap and that went 
missing. On the 7th of August 2007, the applicant states that he asked the driver to 
go and collect a radiator from Bestobel, and no gate pass was issued because he had 
parked the car outside the perimeter of the brewery. This he did to ensure that the 
process of getting a gate pass did not delay the collection of the Benz radiator. He 
continues that the radiator came back unfixed, and as such he sent it back to 
Bestobel, this time a gate pass was issues. The respondent witness Jumbe stated that 
he was told to go with a DAF 85 radiator which was already packed in a car early in 
the morning to Bestobel, and he was issued a gate pass for this trip. However he says 
that the instruction changed and he was told to deliver the radiator at the house of 
the applicant. He also stated that he was sent out with a gate pass also to collect a 
Benz radiator from Bestobel. The respondent witness Kandulu, stated that after he 
had done his duties, later in the morning he asked to go to town to the bank, and got 
a lift with Jumbe who was carrying a Benz radiator. He denies the radiator was taken 
to the house of the applicant. On being asked on how many radiators they dealt with 
on the material day, Bestobel stated that they did not receive a radiator from the 
respondents, but rather they had sent to the respondents a fixed radiator. 

All this testimony does not add up and each one of the three persons here is not 
being truthful. We have establish that there was only one radiator, the Benz radiator 
transacted between Bestobel and the respondents on 7th August 2006; the radiator 
being sent back after being fixed. We are very dubious of the applicant’s need to 
come to work around 6:00 am, and send a driver to go to Bestobel to take a radiator 
without having issued a gate pass. This, we are convinced, was against rules and 
procedures because it meant that the trip made at that particular time would not 
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have been accounted for. It would have been difficult for the company to track the 
movement of its vehicles and or assets. His actions of coming early, not issuing a 
gate pass raises suspicion. Again the evidence of Kandulu is not trustworthy, he said 
a Benz radiator was being taken out by Jumbe to Bestobel, yet Bestobel did not 
receive a Benz radiator on that day. Again in his written statement, AP4, he said 
Jumbe was going to collect a radiator from Bestobel and there was no radiator in the 
car when he hitched a ride into town. In all this we are convinced that the 
explanation for what happened to the radiator lay with the person who was in 
charge of the workshop, the applicant himself. As such we find that he failed to 
account properly for assets entrusted to his care, and hence the ground for dismissal 
is valid in this respect.  

iii) whether or not the dismissal was fair 

Under section 57 of the Employment Act, the law provides that an employer can 
dismiss an employee for reasons to do with his conduct, capacity or the operations 
of the undertaking, and the employee is given an opportunity to be heard and to 
answer charged levelled against him. Under section 61 of the Employment Act, the 
employer must provide reasons for dismissal and the burden of proof lies with him 
to prove that the employer acted with acted with justice and equity in dismissing the 
employee based on the reasons advanced. Justice and equity entails fairness and 
reasonableness in the process of forming the view that the misconduct warranted 
dismissal and that all relevant circumstance of the case have been taken into 
account. The employer, in accordance with section 61 of the employment Act has to 
discharge the burden of proof that the employee was dismissed of valid reasons. The 
standard of proof in this case, as is the case in all civil cases is proof on the balance of 
probabilities, as was decided in the case of Jawadu v Malawi Revenue Authority 
[2008]MLR 397. The respondent argue that the applicant was rightfully dismissed for 
failing to account for a DAF radiator which was under his charge and control. The 
applicant denies this allegation saying that although he was in charges of the 
workshop, he was not in control of the engine room where the DAF radiator was 
kept as the keys were kept by Mr Piennar and two other mechanics. We note that 
the applicant never challenged the loss of his responsibility officially but still 
maintained the overall responsibility of the workshop which included the engine 
room. We therefore find that he was properly dismissed for valid reasons. 

While we agree that the applicant was given a chance to be heard, to challenge the 
witnesses on the allegations and confront any witness, see Wadabwa v Union 
Transport [Matter No. IRC 51 0f 2001(unreported)] RIC; Khoswe v National Bank of 
Malawi[2008] MLR 201, we are of the view that one aspect of the rules of natural 
justice was not observed. Mr chunga, who should rightly have been the complainant 
as the supervisor of the applicant, was not only directly involved as a team member 
in the investigations of the missing radiator, but was the chairperson of the 
disciplinary committee. While we agree that he should have been the complainant, 
the conflict of interest was reduced as Mr Peinnar was the actual complainant at the 
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day of hearing. It is the evidence of the respondent that hearing committees are ad 
hoc and empanelled by Human Resource Department as and when there is need. 
The committee is empanelled using different ranks of personnel depending on the 
grade of the person appearing before them. The question that arise is whether or 
not Mr Chunga would have been impartial in this case. we find that there was 
likelihood of bias and for this reason we fault the process. We are of the view that 
this was a case where HR should have appointed another person to be the chair 
person, a person who would have been able to exercise impartiality. However, what 
we further ought to ask ourselves is whether the composition of the panel was 
detrimental to the case of the applicant. We think not. First with the provision for 
the right to appeal, such anomalies would have been addresses at the appeal level. 
Second, there was no evidence of bias brought forward by the applicant. In the case 
of Magalasi V National Bank of Malawi [2008] MLR 45, the Malawi Supreme court 
held that disciplinary panel make administrative decisions that are only made by 
administrative bodies, as such there may be cases where it appears the respondent 
is judge in his own case. in such situations, evidence of bias must be brought forward 
to prove that the applicant suffered injustice. In this case the applicant conceded 
that the Chairperson was fair and he did not in any way prejudice him nor stopped 
him from giving testimony, or challenging the other witnesses who were brought to 
the hearing. We find therefore that the applicant was accorded an opportunity to be 
heard, and to defend himself. Therefore, we find that the applicant was fairly 
dismissed in accordance to section 57 of the Employment Act.  

iv) whether or not the applicant is entitled to compensation 

Having found that the applicant was fairly dismissed for valid reasons, we find that 
he is not entitled to any compensation. The applicant is seeking payment of 
employer pension contribution as he was paid only his contribution. It was held in 
the case of Lonhro Motors Malawi Ltd v Kapyola and 39 Others, Matter IRC 57 of 
2001, that when a person leaves his service otherwise than retirement, he or she is 
not entitled to be paid out the employer’s contribution, but only his or her own 
contribution. As the applicant was dismissed in this case, he is not entitled to the 
employer’s contribution. The applicant is also seeking to be reimbursed the amount 
of MK299,000. In his resignation letter, AP1, the applicant authorised the respondent 
to deduct this amount from his pension. Even if the resignation was denied, the 
instruction for the respondent to recover the loss was still valid as the applicant did 
not in any way repudiate it. It is also clear from the law under section 56(4) of the 
Employment Act that an employer can deduct money from the employee’s wages as 
restitution for lost or damaged property. This was done in this case. 

The applicant’s claim for reimbursement of MK23,602.19 deducted because he was 
absent from work cannot stand. The applicant has not furnished us with any 
evidence that said that he should not come to work after his resignation was 
rejected. The applicant said that Mr Chunga told him not to come to work, but there 
is nothing in writing to support this claim. He claims he was verbally suspendnded 
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but there is no reference to a suspension in AP2. We find that the applicant absented 
himself from work when he believed he had resigned. As such he cannot claim for 
this money as he did not work in this period. The employer was entitled to deduct 
wages for a period an employee is absent without permission and without valid 
reasons, see section 56 (3) of the Employment Act.  

Determination 
From the foregoing it is our finding that the applicant’s dismissal herein was justified. 
The respondents have proved in this court that he  failed to account for property 
under his care, and he absented himself without permission and that contrary to 
what he wanted this court to believe; the same was without any reasonable cause. 
The applicant’s claim herein is therefore dismissed in its entirety. 

Right of Appeal 
Any party aggrieved by this judgement is at liberty to appeal to the High Court within 
30 days from today in accordance with Section 65(2) of the Labour Relations  

 

Made at Lilongwe this ___________ of _______________________________2010 

 

 

D.A. DeGabriele 

DEPUTY CHAIRPERSON 
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EMPLOYER PANELIST 
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