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From the Chief Resident Mecsistrate's court at Mzuzu
Criminal Case No. 80,/92
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JUDGHNENT

Thig is an appeal by a person who is not represented by

counsel, The grounds of appsal are rather ) could; if
drafted by counsel, be condensed to the oft wused form, to wit,

#That the Judgment shoul onn  the ground

that it camnnot be sunpord the nce®.
The appellant was charged and convicted with theft by

ervant contrary %tc £.278 as read with 8.286(1) of the Penal Code.
It is Llcwed that he stele the sum of X106,400 the property o
Handodo otherwise known as Import and Export Company who were his
employcrs ot the material time.
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Heedicss to say, the evidence :
overwhelming. An auditor, one William Wandalo,
was the com“:':-"' auwditor for Kendodo which. ig an &
Import and «'x*mr% Company . As the Company Auditor, he audited
Handodo Superette in Mzuzu, =2nd waz the leader of audit team.
In the course of the audit, they found K4,322.22 in the safe and
the appellant failad to account for K10,400.05, The shop manager
also testificd that-

"0n  Monda 16th August I reported for Auties a2t 6.30
?

A M. The accused also reporied for duties at 5.3C a.m.
We used the rear door of the sho“ The cashier came 0
me with a till glin of 16th Augus hanking slip for Sunday
so that he should go and ban...n 1 forzet the sales of

Sunday . I di¢ sign for them. He
the ac::used returned te the shop and
te bank money becausce the money for Fri
had turned intc usecless papers.

,..n

to the bank. ’i‘hen
said he had failce
and for Batur:? ’qy

It is this witness' cvidem .2 that althoush +the audit commenced
before the apnellant was present, the said appellant later joined
the auditors as they continued with the audit.
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The third prosecution witness was Robson (wambembe, 1%
was his evidence that in +the »prescence of the appellant, he ".et
a herbalist who claimed that he oould convert oae Rwacha

into large denomi ‘1“"‘1310”1\.:. This wng demonstrated and a Xwacha
was converted into X15.CC which was in two Lank notes, that
K10 and ¥5. These notes were brand new, and were produced

the herbalist said szome pravers over the one Hwacha which was nlaced
in a2 note book.

wampbenbe also gave ovidence that on Saturdey, he saw
peliant with bundles of money aad this is the BSaturday bafore
the donday when the appeliant failed ©o mal;e a banking of thes mouney
collected over the weekend at the Superette. The fourth prosccution
witness was 3Sergeant Ngioms of Mzuzu Policc. testified that
he received a comnlaint on 17th August 18%2 that K10,400.00 Was
stolen from the appeliant by a Tanzanian by : Later, the
anpe}.}.ant confessed that he had sztolen thal money. He tendered

a confession statement which was retiracted to at the trial.
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The appellant chose not toe call any witness in the court
Delow, He testificed at great length, and his evidence was to the

effect that the meoney was stsolen from him through the medium of

magic by e Fanzanian. It is clear from the nroscecution evidence
that the appellant took the sales procecds and tried to multiply
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the same with the assistance of the Tanzaanian herbalist. He

A h wag
conned .in the process and lost the H1$,400 which belonged to

his cmployers., The appellant teostified that the Tanzanian coverted
K1.00 into X15.00 thereby confirming the ovidence of Ir lwambembde.
That is how the evidence was presented in the court below.

In his judzgment, this is how the trial Hagistrate analyse

e

the evidancg=

"Firgtly I must point out that I

no doubt that
he calculations made by the auditor and wers correct.
I hesve nersonallr cxamined the relevant "c:cu*ar*nts angd *he relevent
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evidence I oot the impression that the figure of X10,400.C0 is
the correct one with respect Lo money not accounted for. I find

as a fact that the total sum, missing is K10,400.00. This finding
is based on the evidence of PWl whc checked the noney and the

documents after the accused had returned from the bank.

Having made thig finding one needs to go further to determine
whether the accussd wnerson is responsible for a 3. this -'ar*ounto
In this regard the accused person accepte the figure W&

-

RE,087.11
being part of the missing money. E fim"z that the accused ic 1‘9594)?{51»"
ble for this fl,’?’uf‘s.u The next qu'-stio'fi is whether the accuscd
person is also sponsible for the balance from the K10,400.00.

It is important to note here that the accused person did not proceed
te banking the money and he returned with it (o the shop ..z'm'w g
The accused claims that he d4did not count at ’”"!&. ban’v:.
he rushed back %o the shop and gave the rema
PW2 the

.l
shop manager. Here apsin there was no c«:,xu ting at the

time of <the handing over. PW2 asimply got the money and kept it
while the =accused went %o look for his suspect. The sad thing
iz that counting of the remaining money was done in the absence
of the accused persoa. This is most unfortunate. The possibilit)

ariges that somebody else epart from the accused may have lLaken
the money firom the already deplicted amount, for now there was every
opportunity for doing so especially 1 the part of PW2 the sghod

manaAgzer. It may well have been a trick on the part of the accused
tc handever the remaining meoney %bto PW2 without counting it bus
there is no gvidenca supnort that. If it was 2 trick then PW2
was foonlish to have - fallen intc that trap. it was foeoolish of

PW2 to take charge of

cularly when there was
already an allem

1

s ef theft i.')el“‘r.‘;'ﬁ.’i.i’liz‘ig; o S That counduct
of PW2 certainly seriously dJamages the case of +the prosecution
in respect of the balance referred to above, Worse still counting
wag done in the absence of the =2ccused nerson. It is difficult
to nin the accuzed down on this orie becausce +the accused canact
confirm the accuracy of sush counting.
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I am therefore unable to find the accused responsibls for the dis-
appearance of the whoie | i}

o e s, o R S 5 b poes kI
gerstenced the appellant to

The trial gcout -accorad 2
for theft of 456,037.11. %The

4 years impriscrment with hard
appellant cannoi now be heard o that ha dees not understand
how the fﬁqurc of ¥10,400.05 was ed to RE,087.11 by the iLrial
Hagi e, Furthermore, it is of a2 avail to +the appellant *to
at Mwamﬁembe wﬁs an  accomnlice withess and the trial

based the =« CLE Briy
waat witncssc The lag by
that his employers mismiﬁsez hi: mft:r his ﬂf’viuLl“
by the Erial court and this court should
as a "double blowt, Double blow or wot T know of ¢
leral history whe hia jubh afteor being santenced
ment for the of theft by szrvant. The appe
conviction andé ser hereby dis i

on

consider the

PROMNOUNCED in open court this 7th day of Harch 1984 at
Lilongwe.
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