
THE REPUBLIC OF MALAWI 
IN THE HIGH COURT OF MALAWI 
LILONGWE DISTRICT REGISTRY

CIVIL CAUSE N0.448 of 2019

BETWEEN

Aubrey Gama (suing as administrator of the Estate of Amos Nkhata on behalf of the estate and dependants 
of the deceased..........................................................................................ENFORCEMENT CREDITOR

and

Daniel Banda.............................................................. 1st ENFORCEMENT DEBTOR

MCHINJI DISTRICT ASSEMBLY........................ 2nd ENFORCEMENT DEBTOR

PRIME INSURANCE COMPANY.................................................3RD DEFENDANT

And

STANDARD BANK pic......................................................................pt Third Party

National Bank of Malawi pic. .......................................  2!1<1 Third Party

First Capital Bank pic............... .........................................................3 rd Third party

NBS Bank pic..................................................  4th Third Party

MYBUCKS Banking Corporation Ltd......... . .....................................5th Third Party

ECO Bank Ltd.......................................................................................gth Third Party

FDH Bank pic............................................................................................ Third Party

CORAM: Madalitso Khoswe - Chimwaza, ASSISTANT REGISTRAR

D. Silungwe, - Counsel for the Enforcement Creditor

C. Sikwese - Counsel for A Enforcement Debtor

C Zude- Court Clerk

RULING ON THE APPLICATION TO PAY JUDGMENT DEBT BY 
INSTALMENTANDTO HAVEATHIRD PARTY DEBTO^deR DISCHARGED
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1. This matter was set down for hearing of an application by the 2nd enforcement debtor 
to have the judgment debt paid by instalments and to have an interim Third Party 
ordei' dismissed. The application is supported by a sworn statement deponed by 
Raymond Nkhonya of Mchinji District Assembly.

2. The 2nd enforcement debtor claims under paragraph 10 of the sworn statement that 
the funds in the National Bank account amounting to K10,360,318.00 which was 
attached is for District Development Funds (DDF) donor funded projects and ring- 
fenced and for Covid -19 prevention measures. They exhibited a bank statement 
marked RNs.

3. The 2nd enforcement debtor also claims under paragraph 11 of the sworn statement 
that the funds that were attached using the interim third party order at First Capital 
Bank are special funds for social cash transfer project for cushioning vulnerable 
beneficiaries. They exhibited a statement for the bank account marked RN4.

4. In paragraph 12 of the sworn statement the enforcement debtor claims that the 2nd 
enforcement debtor maintains other project accounts with NBS Bank and FDH for 
NORAD & ASWAP II projects and another ORT account with NBS for specifically 
budgeted funds.

5. In paragraph 8 the 2nd enforcement debtor states that their source of revenue is the 
collection of fees from the services it renders and on average they realize K7,000,000.00 
per month depending on the season of the year. They attached the revenue figures for 
the peak months of April and May, 2020. Marked as RN1.

6. The 2nd enforcement debtor stated that its monthly commitment amounts to 
K6,500,000.00 and therefore the only available income that can be spared to settle the 
judgment debt can be K500,000.00.

7. The 2nd enforcement debtor has informed the court that they can afford to pay the 
debt by instalments using funds from the Locally Generated Revenue account which 
they maintain with FHD Bank whose Bank statement they did not disclose.

8. The enforcement creditor has opposed the application citing that the 2nd enforcement 
debtor has not made full and frank disclosure of its financial status to attract the 
sympathy of the court. They have not disclosed the details its FDH Bank account which 
they have asked the court that its Locally Generated Revenue funds will be used to pay 
the debt. No bank statement has been disclosed to inform the court about the financial 
position of the account.

9. Counsel for the enforcement creditor has also challenged the application for being 
irregular in that the sworn statement supporting the application on the authorizing 
part did not comply with Order 18 rule 7(5) of the CPR, Therefore there was no sworn 



statement in support of the application before court as required under Order 28 
rule(61) (a) of the CPR.

10. Counsel for the enforcement creditor asked the court not to entertain the enforcement 
debtors application but to have it dismissed and instead grant the final third party debt 
order.

11. Issues for Determination
1. Whether the defects in the sworn should render the whole proceedings a nullity?
2. Whether the enforcement debtor has provided sufficient evidence for an order to 

pay judgment debt by instalments?
3. Whether the court should grant Final Third Party Debt Order.

REASONED ANALYSIS OF LAW AND FACTS

Whether the irregularity is fatal to the proceedings herein,

12. Order 18 rule 7(5) ( c) and (d) of the CPR states that:

A sworn statement shall contain an authorising part at the end of the body of the sworn 
statement that states that the person making the sworn statement understands that the 
sworn statement shall be used in a proceeding and acknowledges that if he made a false 
statement he may commitperjury and be liable to a substantial penalty.

13. This is the rule of procedure that the 2nd enforcement debtor did not comply with. 
This court acknowledges the importance of following rules of procedure as they 
are made for a purpose. The framers of the rules of procedure had a purpose for 
making this rule mandatory to ensure that those who lie under oath should do so 
at their own peril and should be ready to face substantial penalty.

14. Indeed the observation made by my learned colleague HH P, Chirwa is correct 
that the fact that the provision used the word ‘shall’ it means the rule is mandatory. 
Willard Makalani Phiri vs Sautso Phiri and ReUnion Insurance Co. Ltd Civil 
Cause no.556of2017 (unreported).

15. An important question that the court need to answer in this case is whether the 
non- compliance with the rules of procedure has occasioned any injustice to the 
enforcement creditor or is there any prej udice that they have suffered? The answer 
is in the negative.

16. The court would like to be guided by the decision in the case of Kendall vs 
Hamilton, (1878) 4 AC 504, 525, Earl Cairns, Lord Chancellor, stated that:

“Procedure is only the machinery of the law, the channel 
whereby it is administered, and the means whereby justice is 
reached; and it departs from its proper office when it is allowed 
to obstruct and even extinguish legal rights, instead of 
facilitating them, and thus governs where it ought to sub
serve.”
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17. This Court is mindful of the overriding objective of the Court High Court Civil 
Procedure Rules, 2017 under Order 1 Rule 5 which is to deal with proceedings 
justly. An important consideration in this regard is that courts should not readily 
dismiss proceedings or applications within a proceeding merely on account of 
procedural technicalities.

18. The Court opines that the remarks of Bowen L.J. in the English decision of 
Cropper v. Smith (1883) 26’Ch.D. 700 at 710-711, although made over a century 
ago, aptly explains the spirit behind the principle that dealing with proceedings 
justly requires that courts be slow in adverting to the drastic step of striking off 
documents or dismissing proceedings or applications on mere technicalities.

19. In this case it is argued that the enforcement debtor did not comply with 
the Order 18 rule 7(5) as stated above neither did the enforcement 
debtor resort to Order 18 rule 18 and 19 of the CPR, therefore the 
application should be dismissed because the defective sworn statement 
is not a sworn statement at all.

20. With due respect I beg to differ because the Rules of procedure under 
Order 2 Rule 1 of the CPR, 2017, provides that failure to comply with 
the Rules or a direction of the Court constitutes an irregularity. 
However, such an irregularity in a proceeding, or a document, or a step 
taken, or order made in a proceeding, shall not render a proceeding, 
document, step taken or order a nullity.” Order 2 rule 2 of the CPR.

21. In addition, Order 2 Rule 3 of the CHCPR, 2017 provides that: 
Where there has been a failure to comply with these Rules or a 
direction of the Court, the Court may make any order that the Court 
may deem fit among others..

22. This court finds that the non-compliance with Order 18 Rule 7 (5) and Order 18 
ride 18 and 19 of the CPR regarding the sworn statement herein is of such a 
nature as to be condonable and curable under the procedure rules. The failure to 
comply with the rules has not prejudiced the enforcement creditor in anyway as 
they were offered opportunity to respond to the application. The Court therefore 
declares the sworn statement to be effective pursuant to Order 18 rule 18 and 19 
of the CPR and allow the enforcement debtor to use it in the proceedings. The 
court will proceed to consider and determine the enforcement
debtor’s application to pay the judgment debt by instalment.

Whether the enforcement debtor has provided sufficient evidence in support g/' 
payment of judgment debt by instalmentsP

23. The court has jurisdiction under Order 28 ride 59 of CPR to make an instalment order 
authorizing satisfaction of the amount payable under the judgement debt by 
instalments by the enforcement debtor.

24. Under Order 28 Rule 60 of the CPR, the court may make an enforcement order in 
the following circumstances:
a. On application by the enforcement debtor when making the money order
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b. After an enforcement hearing
c. After suspending another enforcement order
d. On application by the enforcement creditor for an instalment order or
e. On application by an enforcement debtor.

The present proceedings come under paragraphs (b) and (d) of Order 28 rule 60.

25. In deciding whether to make an instalment order the court shall have regard to the 
following matter as far as they are known to the court, among others, the enforcement 
debtors means of satisfying the judgment debt, other liabilities of the judgment debtor, 
where the applicant is the enforcement debtor, whether having regard to the 
availability of other enforcement means making the order would be consistent with the 
public interest in enforcing orders justly. Order 28 Rule 62 of the CPR

26. It is trite law that such applications are a prayer foi' Courts' mercy or sympathy and 
therefore the applicant should come with clean hands and exercise full factual, frank 
and honest disclosure. See the case of Leasing and Finance Co. vs Maltraco Limited 
[(1997] 2 MLR 250, Nyirenda J (as he then was) had this to say regarding such 
applications:

(... the sole task of the court in an application to pay debt by instalment is to balance 
the interest of the judgment-creditor and his us fettered right to recover the debt at once 
against a genuine failure or inability to settle the debt at once on the part of the 
judgment debtor upon all full factual frank and honest disclosure of the judgment
debtor's means... a prayer by a judgment debtorfor instalments, in essence, is a prayer 
for the court's discretion and most importantly it is a prayer for sympathy. Wherefore 
a judgment debtor must approach the court with clean hands. ’

27. This is an application where the defendant is required to be completely honest with the 
court on his financial standing. This is because he/she is seeking the court’s sympathy 
that the court should take into consideration his/her indisposition to fulfill his/her 
legal obligations at once. Therefore the courts sympathy shall only be exercised where 
there is full factual frank and honest disclosure of the judgment debtors means.

28. In the present case, two Bank accounts for the enforcement debtor held at National 
Bank and First Capital Bank, with sufficient funds to satisfy the whole judgment debt 
have already been attached to the judgment debt following an interim third party 
order. Therefore the present proceeding is just an effort by the judgment debtor to 
seek the sympathy of the court not to release the whole judgment sum. The issue is not 
that the judgment debtor does not have the means to pay but rather they have other 
priorities than to settle the judgment sum.

29. In Justifying why the money should not be used to settle the judgment debt, the 
enforcement debtor claims that funds in the account at National Bank is for District 
Development Fund (DDF) and its ring-fenced for Covid-19 measures which includes 
donor money. No donor project was mentioned nor were any project documents 
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attached to prove that there was a donor funded project in the district. This court finds 
it difficult to believe, because the entries in the transaction of the bank do not 
correspond with that assertion. As a matter of fact the bank statement which was 
presented capturing the month of June,2020 indicates some transaction that are income 
generating for the council.

30. An example is an entry in the bank statement on 5dl June, 2020 for cash deposit of 
Kl,500,000.00 payment for commercial plot by Chikondano Kamoto. Another entry on 
the same day for cash deposit of K 1,000,000.00 payment for residential plot by Judith 
Mangani, another entry made on 12th June,2020 a cash deposit of K 1,500,000,00 and 
another payment of K400,000.00 from C. Mandevu, So far the whole bank statement 
does not capture any transaction indicating that there were donor funds into the 
account.

31. The First Capital Bank account, it is alleged that they use it to maintain funds for 
Social Cash Transfer project however the bank statement did not capture sufficient 
number of transactions that would help to guide the court to determine how it operates, 
suffice to show that it had sufficient funds to satisfy the judgment debt.

32. The 2nd enforcement debtor’s recommended bank account at FDH Bank, which they 
claim they maintain it for funds locally generated, they did not provide its bank 
statement to guide the court how much it makes or rather how it stands as at the 
moment. Refer to para 13 of the sworn statement, Similary the NBS account its bank 
statement was not disclosed. When asked by the court as to whether the bank 
statement for this FDH account had been disclosed, Counsel admitted not to have 
provided such information.

33. As earlier stated above, the duty of this court is to balance the interests of the 
enforcement creditor who has the unfettered right to the proceeds of his fruitful 
litigation and the interests of the enforcement debtor who wants to pay by instalments 
due to other commitments but not necessarily that they have no means to pay.

34. The onus is on the applicant to be as honest as possible and make full factual frank 
disclosure of its financial means and capacity to the court to attract the sympathy of 
the court. The sympathy of the court shall only be exercised where there is full factual 
frank and honest disclosure of the judgment debtors means.

35. In the present it has been clearly demonstrated that the enforcement debtor has not 
made a full factual, and frank disclosure of its account at FDH Bank which they said is 
used to maintain their Locally Generated Revenue which they intend to use to pay the 
judgment debt. The interest of Justice does not weigh in their favour,

36. It is the finding of the court that the enforcement debtor has not provided sufficient 
grounds to attract the sympathy of the court to make an order for payment by 
instalment. It is the finding of the court that the funds in National Bank account 
comprise of fees collected from land purchases from residents (see paragraph 30 above) 



and it can be described as Locally Generated Revenue as opposed to donor funds and 
this can be used to satisfy part of the judgment debt.

37. Therefore application to pay judgment debt by instalments is dismissed.

Whether the Final Third Party Debt Order should be granted,

38. Having dismissed the application to pay judgment debt by instalment and having found 
that the National Bank account and First Capital Bank have funds that can fully satisfy 
the judgement debt, it is hereby granted that the interim third party debt order which 
was made on 12th June 2020, be made final against the 2nd enforcement debtors account 
at National Bank and the balance to be realized from the 4th enforcement debtor First 
Capital Bank.

39. The court has considered the nature of the account at First Capital Bank, that despite 
it having funds to fully satisfy the judgment, the account is for a specific activity of 
Social Cash Transfer which, if the order is made final against it, may jeopardize the 
lives of innocent vulnerable people that the council is meant to serve.

40. ORDER:

Final Third Party Debt Order for K10,360,318.09 is granted against the 2nd enforcement 
debtors account at National Bank of Malawi and the balance of K581,792.58 a Final 
Third Party debt order is made against the account at First Capital Bank accordingly.

Either party aggrieved by this order has the right to appeal.

Made in Chambersjius 21st day of August 2020.

ASSISTANT REGISTRAR

7 I P a e e


