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RULING
1. Both parties herein are limited liability companies. The Claimant took out this action 

against the Defendant claiming the sum of MK280,225,385.42, interest, indemnity on 
collection charges and costs. The Claimant claims that the parties entered into an 
agreement by which the Defendant was to sell 5,000 tonnes of fertilizer to the Claimant 
at a total cost of MK1,931,625,000 (“the Fertiliser Sale Agreement”). The fertiliser was 
intended for resale at a profit by the Claimant. The Claimant is claiming the claimed 
sums on the basis that the Defendant failed to remit to it certain amounts.

2. Immediately after being served with process, the Defendant applied to this court for a 
stay on the proceedings pending reference of the matter to arbitration. This ruling is on 
that application.

3. The application is premised on S.6(l) of the Arbitration Act and Order 10 rule 1 of the 
CPR 2017. It is supported by a sworn statement sworn by counsel Mtonga who 
appeared for the Defendant. In the said sworn statement, the deponent states that the 
Fertiliser Sale Agreement upon which the action is founded, has an arbitration clause 
which requires the parties to refer any dispute arising from the agreement to arbitration. 
A copy of the agreement was attached to the statement and was marked as “LM1”. The1



Deponent further indicates that despite the arbitration clause, the Claimant engaged 
lawyers who issued a demand letter to the Defendant, but, in the spirit of the agreement, 
the defendant wrote back to the Claimant requesting that the dispute should be 
amicably resolved. Copies of both letters were also attached to the sworn statement as 
LM2 and LM3 respectively. It is further asserted in the sworn statement that the 
Defendant’s attempts to amicably resolve the dispute did not yield any results. It is 
further asserted that on the 13th June, 2022 the Defendant once again wrote the 
Claimant informing it of the need to have the matter referred to arbitration. A copy of 
the letter was attached as LM4. It is further deponed that the Defendant has been 
willing and remains willing to have the matter resolved through arbitration as agreed 
by the parties.

4. The application by the Defendant is opposed by the Claimant. Counsel Kauka, who 
appeared for the Claimant, filed a sworn statement in opposition to the application. In 
the said sworn statement counsel states that prior to the commencement of the matter 
in court, the Defendant was issued a letter of demand in which the Claimant requested 
the Defendant to indicate in case of it disputing liability, its willingness to have the 
matter referred to arbitration in terms of the fertiliser agreement. This letter was 
attached to the sworn statement as AKI and had the following paragraph at its end:

“In the event that you dispute liability please do let us know within 7 days from 
the date hereof. In that event kindly let us have within the same period an 
indication of your willingness and preparedness to refer this dispute to 
arbitration in terms of the Arbitration Clause contained in the Fertiliser Sale 
Agreement.”

5. It is further deponed that on the 16th May, 2022 the Defendant wrote a letter directly to 
the Claimant in which it made no mention about its willingness and preparedness to 
refer the matter to arbitration. A copy of the letter was attached to the sworn statement 
as AK4.

6. The issue for the decision of the court is whether a stay should be granted in this matter 
to allow the parties to have their dispute resolved through arbitration.

7. The law as regards stays pending arbitration is primarily S.6(l) of the Arbitration Act 
which provides as follows:

“If any party to an arbitration agreement, or any person claiming through or 
under him, commences any legal proceedings in any court against any other 
party to the agreement, or any person claiming through or under him, in respect 
of any matter agreed to be referred, any party to those legal proceedings may at 
any time after appearance, and before delivering any pleadings or taking any 
other steps in the proceedings, apply to the court to stay the proceedings, and 
that court, if satisfied that there is no sufficient reason why the matter should 
not be referred in accordance with the agreement, and that the applicant was, at 
the time when the proceedings were commenced, and still remains, ready and 
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willing to do all things necessary for the proper conduct of the arbitration, may 
make an order staying the proceedings.”

8. The above provision entails the court to embark on an exercise to determine as regards 
whether there is any arbitration agreement, whether there is any dispute between the 
parties within the context of the arbitration agreement, whether the parties to the 
litigation are parties to the said arbitration agreement (or are claiming under or through 
such parties) and whether the defendant, after making an appearance, has or has not 
delivered any pleadings or has taken any steps in the proceedings: Eagle Star 
Insurance Co. Ltd v Yuval Insurance Co. Ltd: [1978] 1 Lloyd’s rep 357 at 361.

9. Lastly it is important for the court also to determine whether, at the time when the 
proceedings were commenced, and still remains ready and willing to do all things 
necessary for the proper conduct of the arbitration.

10. Parties to a written agreement are bound by the terms of the contract which they, in 
their free will, mutually adopted and signed provided such terms are not illegal or 
contrary to public policy. It goes without saying that the moment parties voluntarily 
and wilfully execute a contract under their hands, then they should respect, honour and 
abide by its terms.

11. Arbitration clauses are now a common feature of many contracts. S.6(l) is there to 
ensure that parties who have voluntarily entered into agreements which require 
arbitration in case of disputes, do not, willy nilly, dishonour this important aspect and 
have direct recourse to litigation.

12. In the present matter, there is no doubt at all and the parties agreed that they entered 
into an agreement for the sale of fertiliser and that the said agreement has an arbitration 
clause. Further it is not disputed that a dispute within the context of the agreement has 
arisen. Further, it is also common ground that the Defendant has not taken any steps in 
the proceeding other than entering an appearance. The only aspect therefore on which 
this application will either succeed or fail is that aspect that relates to whether the 
Defendant at the time the action was commenced was and still remained ready and 
willing to take all the steps necessary for the proper conduct of arbitration.

13. The Defendant argues that it was at all times ready and willing to proceed with 
arbitration. To support that particular assertion the defendant has attached LM2 (dated 
16th May, 2022) which it says is a request to the Claimant to have the matter resolved 
through arbitration. In paragraph 2 of the said letter the Defendant states as follows:

“Given our long-standing relationship, we are concerned by your approach to 
commence legal proceedings . We would have expected that you contact us to 
address the matter so that we could resolve any issues between us in an 
amicable manner. We are of the view that the differences and any issues can 
be resolved through discussions, eliminating misunderstandings to continue 
our established relationship.”
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14. In view of the contents of the letter dated 26th April, 2022 from the Claimant (AKI) in 
which the Defendant was being specifically requested to indicate its willingness to 
proceed with arbitration, I find the contents of LM2 rather ambivalent and not a clear 
indication of the Defendant’s willingness to proceed with arbitration. In LM2 the 
Defendant actually avoids specific mention of arbitration. In my considered view, there 
is no evidence that has been produced by the Defendant to show that at the time the 
action was commenced by the Claimant, it, i.e. the Defendant, was ready and willing 
to proceed with arbitration. In fact, when one examines the contents of AKI, the 
inescapable conclusion is that between the two parties, it was actually the Claimant that 
was willing to proceed with arbitration. The application for stay is therefore dismissed 
with costs to the Claimant in any event. The costs will either be agreed by the parties 
or assessed by the Assistant Registrar at the conclusion of the matter.

15. In view of my conclusion as indicated above, the time for serving a defence starts 
running from today.

Pronounced in Chambers at the High Court, Commercial Division, Blantyre Registry 
this 23rd day of September, 2022.

M. T. Msungama 
Judge
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