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JUDGEMENT

The claimant and the 2nd defendant are limited liability companies duly incorporated, and 
conducting their businesses, in the Republic of Malawi. The first defendant is a limited liability 
company incorporated, and conducting its business in China.

The Claimant’s Case.

It is the claimant’s story that by a verbal agreement between the claimant and the 1st defendant, 
the 1st defendant agreed to act as the claimant’s agent in China, for the purposes of procurement 
of various goods in the country, on behalf of the claimant, and delivering the same to the claimant 
in Malawi, through the 2nd defendant. In pursuance of the agreement, the claimant sent the 1st 
defendant sums of money amounting to US$56,278 for the purposes of procuring certain goods as 
agreed by the parties. The said sum was sent to the 1st defendant through bank transfers and cash.
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The claimant further alleges that in breach of the verbal agreement, the 1st defendant only procured 
and delivered to the claimant just two items, namely; v-belts valued at US$9,596, and circuit 
breakers valued at US$2,300. The claimant further alleges that the 1st defendant also overpriced 
the said circuit breakers to the tune of US$12,622.95, and that the 1st defendant claimed the sum 
of US$3,962, from the total sum of US$56,278, as air freight charges.

It is the claimant’s contention that the defendants failed and/or neglected to discharge their 
obligation under the agreement to deliver the said consignment within reasonable time upon receipt 
of the sum of US$56,278 aforesaid. Accordingly, the claimant claims the following reliefs from 
this Court against the 1st and 2nd defendant:

(i) A declaration that the defendants failed to deliver the agreed goods to the claimant;
(ii) A declaration that the claimant is entitled to restitution in the total sum of

US$56,278 or its Malawi Kwacha equivalent at the time of payment;
(iii) Interest on the sum of US$56,278 or its equivalent in Malawi Kwacha at the date 

of judgment at the commercial bank rate; and
(iv) Costs of the action.

During the hearing of the matter, the claimant paraded one witness, Mr. Ben Kambulire, the 
claimant’s Managing Director. In the process, he adopted his written statement. For ease of 
reference, I have reproduced parts of Mr. Kambulire’s written statement, in its original form, as 
follows:

“5 . I am the managing director of the Claimant company which is duly incorporated 
in Malawi and is in the business of supplying, renting and managing plants or 
machines.

6. Sometime in 2013, the claimant company sent Mr. Sven Kambulire to China to 
buy assorted items but the 1st defendant offered to buy them on behalf of the 
company on ground the Claimant may not be able to understand the Chinese 
language.

7. The agreement was then entered, albeit, verbal between the Claimant and the 
Defendants agreed that the 1st Defendant:

i. Would receive money from the Claimant;
ii. Would procure the items on behalf of the Claimant;
iii. Would facilitate the loading and shipping of all the items to Malawi;
iv. Risk in the procured items remained with the 1st defendant which was to 

be shared with the 2nd Defendant;
v. The items were to be officially handed over to the claimant in terms of the 

agreed specifications. Thus performance of the contract was to be done in 
Malawi by the 1st defendant through the 2nd defendant.”

8. The whole reason for choosing the 1st Defendant was that the 1st Defendant 
indicated that the company transacts its business in English and that a sister 
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company, founded by his parents and being the 2nd Defendant, is also incorporated 
in Malawi.

9. The 1st defendant then advised us to be in touch with the 2nd Defendant as its agents 
in Malawi”

10. According to our agreement, the goods that the 1st defendant was buying for the 
claimant were as follows:

i. Rice Milling Machines
ii. Socket Breakers
iii. Assorted bearings
iv. Button 11BN

vi. Back tracks
vii. Assorted adhesive plaster
viii. Assorted binding tapes
ix. Assorted Adhesive Plasters and
x. Motors

I attach and exhibit hereto the copies of the defendants’ invoices as ‘BK1’.

11. Consequently, the claimant opted to buy the aforementioned items and sent the 
sum of US$56,278.00 to the 1st defendant. I attach and exhibit the copies of 
statement of accounts marked as ‘BK2’.

12. After a while, the 2nd Defendant informed us that it had got our goods from the 1st 
defendant.

13. I rushed to the 2nd Defendant’s office where I was shocked to learn that we were 
only given V-belts valued at US$9,596.80 and circuit breakers valued at US$2,300. 
The sum of US$2,300 was changed to US$12,622.95. Further, the defendants 
claimed the sum of US$3,962.00 as Air Freight Charge. I attach hereto the Bill of 
Lading marked ‘BK3’.

14. I protested this and asked the 1st defendant on what happened but the 1st defendant 
insisted that all the procured items were sent and that the Claimant would get them 
from the 2nd Defendant. This confused us.”

In his evidence, Mr. Kambulire contended that from the money that the claimant sent to the 1st 
defendant, less the cost of the v-belts and circuit breakers, and the air freight charge, the 1st 
defendant had an unaccounted balance of around US$40,000. He further claimed that when he 
started following up the issue, the 1st defendant started attacking him. He exhibited some e-mail 
correspondence in which the alleged attacks were contained as ‘BK4’.

He further alleged that because he was determined to know what had actually happened, he sent a 
Mr. Zakaria Tukula (now deceased) to China to try and resolve the matter with the 1st defendant 
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amicably. However, he submitted that Mr. Tukula was unable to see or verify the items that were 
bought in China.

The 1st Defendant’s Case

The defendants filed their defence in which they denied the claimant’s claim. The 1st defendant 
stated that it is a trading company domiciled in China which assists its clients in the procurement 
of goods in the country, and shipment of the same to their respective home countries. The company 
admitted to having concluded a verbal agreement with the claimant in 2013 in which the claimant 
appointed the 1st defendant as its agent for the purposes of assisting them in the procurement of 
goods from different suppliers in China, and delivery of the same in Malawi. According to the 1st 
defendant, its duty under the agreement was to accompany the claimant’s representatives to 
various suppliers in China; consolidate all the invoices for the goods purchased by the claimant 
and translate them to English; facilitate and make payment for the goods on behalf of the claimant; 
and then finally load the goods for freight to Malawi. It was the 1st defendant’s contention that the 
parties agreed that the delivery of the goods was only to be made upon full payment for the same.

In respect of the claimant’s case, the 1st defendant pleaded that since they were domiciled in China, 
and that the verbal agreement was concluded in China, by implication, such an agreement was 
governed by Chinese law and was supposed to be enforced by Chinese courts. Accordingly, the 
1st defendant pleaded that this Court has no jurisdiction to entertain, hear and determine the 
Claimants action against the 1st defendant.

In the alternative, the 1st defendant denied having agreed to supply and deliver the goods worth 
US$56,278, as claimed by the claimant. Instead, they stated that in 2013, upon entering into the 
verbal agreement with claimant, the 1st defendant assisted the claimant’s Managing Director’s son 
to purchase assorted goods from different suppliers, identified by the claimant, in China. To that 
effect, the total amount that the claimant was supposed to pay for all the goods, including freight 
charges, storage charges, delivery charges and collection charges, amounted to US$91,337. The 
1st defendant claimed that by August 2015, the claimant had only managed to pay the sum of 
US$60,006.71 leaving an outstanding balance of US$31,330.29.

The 1st defendant further stated that sum of US$60,006.71 that the claimant paid to the 1st 
defendant only covered the purchase price, shipping charges and air freight for two items only 
namely; the v-belts and circuit breakers. These two items were duly procured and delivered by as 
acknowledged by the claimant. The 1st defendant further denied having supplied v-belts valued at 
US$9,596 and circuit breakers valued at US$2,300, and further denied that they were overpriced. 
The 1st defendant further pleaded that the remainder of the goods could not be delivered to the 
claimant until the claimant pays the outstanding balance of US$31,330.29.

In a nutshell, the 1st defendant submitted that it had made full delivery of the items ordered and 
paid for by the claimant, at the correct price, and prayed that the action be dismissed with costs.
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The 2nd Defendant’s Case

On its part, the 2nd defendant denied having entered into any agreement with the claimant either as 
an agent of the 1st defendant, or as a principal, to supply and deliver goods to the claimant. The 2nd 
defendant submitted that its responsibility was to simply facilitate communication between the 1st 
defendant and the claimant. The 2nd defendant denied having assumed any rights and/or obligations 
under the verbal agreement entered between the 1st defendant and the claimant, and denied the 
claimant’s assertions in their entirety. The 2nd defendant prayed for the dismissal of the case with 
costs.

Issues

Looking at the facts presented before me, there are three main issues that must be determined in 
this matter. The first issue is whether or not this Court has jurisdiction to hear and determine the 
matter. The second issue is whether or not there was an agency agreement between the claimant 
and the defendants, and thirdly, whether or not the defendants failed to deliver the goods purchased 
by the claimant through the 1st defendant, and thus, in breach of the agency agreement.

Analysis of the Fact, Law and the Arguments

On whether or not this Court has jurisdiction to hear this matter, the claimant has argued that this 
Court has jurisdiction to hear this matter by virtue of section 108 of the Constitution of the 
Republic of Malawi, and several other factors connecting the Court’s jurisdiction to the matter in 
dispute.

The claimant has argued that disputes in international trade are resolved by having recourse to 
conflict of laws principles. Where the contract is silent on the choice of law or forum the local 
court has the responsibility to determine the right jurisdiction by considering connecting factors. 
Though not defined, connecting factors include factors such as lex loci contractus - the law of the 
place where the contract was made; lex loci actus - the law of the place where a transaction 
physically took place, or the law of the place giving rise to particular rights or occurrence that gave 
rise to litigation; lex loci solutionis - the law of where the contract is to be performed; Lex fori - 
law of the forum or municipal law; lex patriae - the law of nationality, and lex domicilii - habitual 
residence of the signatory parties; and forum non conveniens - the most appropriate or convenient 
forum.

In this respect, the claimant has argued that despite having no written contract it was very clear 
that the contract was concluded when the claimant was in Malawi and the 1st defendant was in 
China. It was concluded through emails and verbally, by telephone calls between the two parties. 
They argued that it is not correct to say that the contract was wholly concluded in China because 
the claimant was all along in Malawi.

The claimant argued that even if it is argued that the contract was concluded in China, the other 
factors still made this Court have jurisdiction to hear and determine the matter. The claimant made 
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reference to the inquiries it made from Malawi to the 1st defendant in China, culminating into the 
issuance of the invoices to the claimant by the 1st defendant. Following the receipt of the invoices, 
the claimant sent money to the 1st defendant by way of bank transfers and cash. In this regard, the 
claimant argues that the transaction took place both in China and Malawi.

The claimant has further argued that the duty of the 1st defendant was to procure the goods on the 
invoices, pack, ship and deliver them to the claimant in Malawi. They argued that without delivery 
of the goods, the contract would not be performed. Consequently, the claimant argued that the 
performance of the contract was to be in Malawi.

It was further argued that the claimant and the 2nd defendant are both based and habitually reside 
in Malawi; their main places for business being Mangochi district for the claimant, and Lilongwe 
for the 2nd defendant. The claimant argued that since both the claimant and the 2nd defendant were 
based locally, there was no conflict of laws dilemma and the proper forum for the two is in this 
Court.

The claimant further argued that although the 1st defendant is based in China, the language 
applicable between the parties in the written, as well as verbal communication, has been English. 
Further, the invoices that the 2nd defendant had been sending to the claimant were all in English. 
The claimant therefore argued that the language of the court in Malawi being English, as opposed 
to the language of the court China, which is Chinese, the Court here is the proper forum to hear 
and determine the matter.

On its part, 1st defendant has argued that this Court has no jurisdiction for two reasons. Firstly, that 
the 1st defendant is a company registered and domiciled in China; and second, the agreement made 
by the parties was concluded in China. The 1st defendant has argued that it can be stated by 
implication that such agreement was to be governed by Chinese law and enforced in Chinese 
courts.

I have considered the respective positions taken by the parties herein in respect of the issue. Section 
108 of the Constitution of the Republic of Malawi provides as follows:

“(1) There shall be a High Court for the Republic which shall have unlimited original jurisdiction 
to hear and determine any civil or criminal proceedings under any law.”

It is important, first and foremost, to note that while the High Court of Malawi has original 
unlimited jurisdiction to hear and determine any civil or criminal matter under any law, the Court 
also has power to determine whether it should exercise such jurisdiction, or not, in any matter. In 
that regard, the Court has to exercise its discretion on the same.

In The Eleftheria [1969] 2 All ER 641, it was held that in exercising its discretion to determine 
whether or not it has jurisdiction to hear and determine a matter, a court should take into account 
all the circumstances of a particular case. The Eleftheria case highlighted that it is important for 
the court to consider such things, among others, like in what country the evidence on the issues of 
fact is situated, or more readily available, and the effect of that on the relative convenience and 6



expense of trial as between the court handling the matter and the foreign court; the connection of 
the parties to which country and the closeness; and whether the other party genuinely desire trial 
in the foreign country or are simply trying to seek procedural advantages.

In Spiliada Maritime Corp v Cansulex Ltd [1986] UKHL 10; [1986] 3 All ER 843; [1986] 3 WLR 
972, the House of Lords summarised the current state of the law as regards forum non conveniens. 
It was stated among other things that where a party applies for a stay of proceeding on the basis of 
forum non conveniens, such stay will only be granted where the court is satisfied that there is some 
other available forum in which the case may be tried more suitably for the interests of all the parties 
and the ends of justice. It further held that the burden of proof rests on such a party to persuade the 
court to exercise its discretion to grant the stay.

I have considered at the arguments presented by the parties. I am more persuaded by the claimant’s 
submissions overall on several fronts. The contract between the claimant and the 1st defendant 
centred on the procurement of goods in China, and delivery of the same in Malawi, and that without 
delivery of the goods, the performance of the contract would not be complete. The performance of 
the contract hinged on, not only on the delivery of the goods, but also delivery of goods that 
responded to the specifications as well as to the quantities and the price.

On the strength of the summation in The Eleftheria Case, and the Spiliada Maritime Corp v 
Cansulex Ltd case, the fact that the completion of the contract hinges on delivery of the goods in 
Malawi, I am of the view that the evidence on the issues of fact is largely situated, or more readily 
available in Malawi. That being the case, it should also be more cost effective and convenient for 
the trial to be held in Malawi than the foreign court bearing in my also that two of the three parties 
are already based in Malawi.

It is my view further that the 1st defendant is more connected and closer to Malawi since it has a 
point of contact, the 2nd defendant, and it is clear that they have had prior engagement before in 
respect of similar transactions in the country. Further, the language used between the parties in the 
written, as well as verbal communication, including the invoices, has been English. The 1st 
defendant is conversant in English, as opposed to the claimant who is not conversant in Chinese. 
The claimant will therefore be more prejudiced if the matter is heard and determined in China.

Accordingly, it is my view that taking into account all considerations, there are more factors 
connecting this Court’s jurisdiction to the matters in dispute. I find, therefore, that this Court has 
jurisdiction and is the right and convenient forum to hear and determine this matter accordingly.

On the two substantive issues i.e., whether there was an agency agreement between the claimant, 
and the defendants, and whether the defendants failed to deliver goods to the claimant, and are, 
accordingly, in breach of that agreement, I am mindful that, apart from the defence, the defendants 
neither offered any oral evidence, nor filed any submissions to support their position. Nonetheless, 
I will still proceed and determine the issues bearing in mind that the burden of proof, in respect of 
what is alleged in this matter, squarely rests on the claimant. See Malawi Distilleries Limited v.
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Sichilima [2001-2007] MLR (Com) 164. And being a civil matter, I will follow the applicable 
standard of proof, that is one on a balance of probabilities, in determining the same. See Miller v 
Minister of Pensions [1947] 1 All ER 372.

It must be observed that in cross examination, the claimant’s Managing Director, Mr. Kambulire, 
stated that he sent his son to China to buy assorted goods and confirmed that it was at that point 
that he met the 1st defendant. He further told the Court that the verbal agreement referenced to in 
this matter was concluded in China, and that his son bought the goods from the 1st defendant. The 
goods were then sent to the 2nd defendant in Malawi. He admitted that he was not present in China 
when his son was discussing the terms of the agreement with the 1st defendant, and did not know 
what was agreed.

Upon being put to him that the involvement of his son was not very clear in his written statement, 
and that his son would have been the better person to give evidence in the matter, he insisted that 
his evidence was clear and that his son was not the right person to give evidence because he was 
not on his side but on the side of the 1st and 2nd defendant.

During re-examination, Mr. Kambulire confirmed that it was his son who met the 1st defendant 
and concluded the agreement. He repeated and conceded that he did not know the terms of the 
agreement, and that it was only when he went to meet the 2nd defendant in Lilongwe that he was 
told how things went in China. He further insisted that his son bought the goods from the 1st 
defendant.

When he was asked to further clarify why his son was not in Court, he told the Court that when 
his son came back from China, he sided with the 1st and 2nd defendants. He stated that he had asked 
his son for the documentation but did not give him the same, and that was why he went to Lilongwe 
to meet the 2nd defendant. He then told the Court that what he had found out from Lilongwe was 
that the agreement had not been fulfilled by the 1st and 2nd defendant because the documents that 
he got from the 2nd defendant showed that the transaction did not go well.

On how the claimant got in touch with the 2nd defendant, Mr. Kambulire told the Court that before 
his son went to China, he had heard from other people that the 2nd defendant was an agent based 
in Lilongwe who helped people purchase goods from China through them. So, he proceeded to 
meet the 2nd defendant in Lilongwe. He claims that it was when he went to Lilongwe to meet the 
2nd defendant that an arrangement was made.

It is apparent that what Mr. Kambulire had indicated in his written statement was largely 
contradicted by his own oral evidence in cross examination and re-examination. For example, he 
has completely abandoned what he stated in paragraph 7 of his witness statement where he laid 
down, what he called, the terms of the agreement. He has stated unequivocally in his oral evidence 
that it was his son who knew the terms of the agreement that were concluded with the 1st defendant 
and that he did not know the said terms. He admitted the same in cross examination and repeated 
it in re-examination. He further contradicts his testimony on the role of the 2nd defendant. While 
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he stated in witness statement that it was the 1st defendant who advised them to be in touch with 
the 2nd defendant in Malawi, he stated in re-examination that he was the one who went to meet the 
2nd defendant in Lilongwe before his son went to China because he had heard from other people 
that the 2nd defendant was in the business of helping people buying goods from China through 
them.

Further, in his statement, Mr. Kambulire stated that his son was sent to China to buy assorted items 
but the 1st defendant offered to buy them on behalf of the company. In his oral evidence, however, 
he submits that it was his son who bought the goods from the 1st defendant in China.

All in all, after consideration of both the statement of case and the defence, and the various 
documentation presented by the claimant, I find that there was a verbal agreement between the 
claimant and the 1st defendant in which the 1st defendant agreed to help the claimant in the 
procurement, and payment for goods in China, and then facilitate the loading, and shipping of the 
same to Malawi. The said agreement was verbally concluded on behalf of the claimant by the 
Managing Director’s son.

In respect of the 2nd defendant there was nothing to suggest that was an agreement that was reached 
between the claimant and 2nd defendant, or between the 2nd defendant and the 1st defendant, on the 
procurement or delivery of any goods to the claimant. Apart from that, the bill of lading that has 
been exhibited by Mr. Kambulire in his written statement as ‘BK3” clearly show that the goods 
that had been sent by the 1st defendant were consigned directly to the claimant. This surely meant 
that the responsibility to receive and clear the goods was with claimant and not the 2nd defendant. 
It is my therefore my finding that the 2nd defendant was not an agent of the claimant or the 1st 
defendant in this transaction and were not responsible for the receipt and delivery of goods to the 
claimant. They were indeed just a point of contact.

On whether the 1st defendant failed to deliver all the goods ordered by the claimant, thus breaching 
the agency agreement, I must state that the exercise to determine the same, was like looking for a 
hairpin in a haystack.

As observed, the claimant’s Managing Director conceded in cross examination that it was his son 
who bought the goods in China from the 1st defendant. He has also submitted that while in China 
his son and the 1st defendant agreed the terms of the contract upon which the 1st defendant was 
going to help the claimant procure and send the goods to Malawi. He further conceded that he was 
not aware of what transpired in China.

On the other hand, the 1st defendant acknowledges in its defence that the claimant purchased 
various goods from different suppliers in China and delivery was to be done upon full payment of 
the goods. The 1st defendant has detailed the amount that the claimant was expected to pay for the 
goods as well as a breakdown of the costs involved in making sure that the goods are sent to 
Malawi. It was stated that the total cost for the goods was US$91,337, and that the claimant had 
been able to pay only US$60,006.71 leaving a balance of US$31,330.29.

9



From the several invoices exhibited, marked ‘BK1 ’, the claimant has only placed emphasis on one 
invoice showing items worth US$56,278. The claimant alleges that this invoice was in respect of 
the goods they had bought and paid for from the 1st defendant and wanted the same to be delivered. 
I however note that there were other invoices from the 1st defendant to the claimant including 
invoices exhibited as ‘BK2’ which the claimant has not explained. The invoices show that the 
claimant had outstanding balances with the 1st defendant. One invoice shows an outstanding 
balance of US$30,743.29, and another shows US$35,128.89. The claimant has not explained what 
these outstanding amounts on the invoices were in respect of, and whether or not the claimant 
made good of them.

Further, looking at the various communication that ensued after delivery of the goods, exhibited 
by the claimant as ‘BK 4’, it is very clear that the claimant and the 1st defendant were far apart in 
terms of understanding each other on what had actually happened in the procurement of the goods. 
In one correspondence dated 26 January 2017, responding to the claimant’s email dated on the 
same day, the 1st defendant clarifies some of the issues and repeatedly advises the claimant to 
check with his son. The letter reads as follows;

“Dear Sir

First and foremost I demand and apology from you or this will be the last communication 
between us.
I have shared all the necessary documents, you just don’t want to look at them, and you 
can ask your son to explain everything to you. Ask him to explain why he wanted invoices 
to be half or less for clearing purposes.
I never charge you $38771 for bearing. OKAY??
Check the invoice your son and our company confirmed together!
And Outstanding are always updated because of new payments or receipt. What type of 
question is this? CHECK THE DATES!
And not that we do not pay anything until we get clients confirmation. Your son confirmed 
EVERYTHING. We have enough prove. You can’t create stories here to avoid taking 
responsibility, understood?
Don’t waste my valuable time anymore!
Good day.
Regards 
Abu”

I have reproduced the letter in its original form and have not corrected the grammatical or any 
other errors. From the communication it is very clear that the claimant was failing to understand 
certain issues regarding the transaction, and the 1st defendant was trying to explain the same. The 
1st defendant repeatedly directed the claimant’s Managing Director to his son for explanations 
regarding the transaction as it was alleged that the 1st defendant had cleared everything with him. 
In my view, the claimant’s Managing Director’s son was a key person in respect of this transaction, 
hence a key witness to the claimant’s story in this matter. The claimant’s story cannot be complete 
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without the Managing Director’s son’s evidence. It is trite that the failure by a party to call key 
witnesses has been frowned upon by the courts. The inference that is drawn is that the witness 
would have said things adverse to their case. See Mpungulira Trading v Marketing Services 
Division [1993] 16 (1) MLR 346 (HC)]. Mr. Kambulire has actually admitted that his own son, 
who transacted with the 1st defendant in China, was on the side of the defendants. That says a lot 
about the claimant’s story in this action.

Let me state that in the absence of any further evidence, all I have now is the contradictory evidence 
from Mr. Kambulire. The fact that Mr. Kambulire’s own evidence in cross examination and re
examination contradicts, to a large extent, his written statement suggests that he may not have been 
the true author of the written statement, or he is not being truthful, or did not know or understand 
how the process of the procurement and delivery of the goods was undertaken. The evidence, as 
presented, is mostly incomplete and based on assumptions, or what Mr. Kambulire had heard. It is 
mostly hearsay evidence and cannot be relied by this Court.

Conclusion

I must observe as I wind up, that, generally, the manner in which the claimant’s case, and the 
evidence thereof have been packaged and presented to this Court, leaves a lot to be desired. There 
are so many gaps left unattended to which leaves me with no option but to say that this case may 
have been hastily brought before this Court.

As observed, this being a civil matter, the burden of proving the allegations against the defendants 
was on the claimant. However, on the evidence presented before me, the claimant has failed to 
prove, on a balance of probabilities, that the defendants, most precisely, the 1st defendant failed to 
deliver all the goods ordered, and fully paid for, by the claimant. In other words, the claimant has 
failed to prove that the 1st defendant was in breach of the agency agreement.

I therefore dismiss the claimant’s case in its entirety, with costs.

Pronounced at Blantyre this
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