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RULING

The defendant brought this application seeking an order dismissing the claimant’s action for want 
of prosecution. The application was made under Order 12 Rule 54 as read with Order 1 Rule 5(1) 
of the Courts (High Court) (Civil Procedure) Rules 2017 (“the CPR 2017).

Before the hearing of the application, the defendant filed a Notice of Preliminary Motion to Amend 
Application under Order 10 Rule 1 as read with Order 1 Rule 5 and Order 7 Rule 23 of the CPR 
2017. It was the defendant’s submission that the application to amend had been filed in order to 
better identify the issues between the parties as they stood then. The amended application was 
however not substantially different from the original application in as far as the sworn statements 
and skeleton arguments are concerned. However, in their amended prayer, the defendants are 
calling this Court to strike out the action on the ground that, under the presented circumstances, 
the possibilities of dealing with the matter justly, were impaired. I can ascertain that the 
amendment was motivated by the supplementary sworn statement filed by Marsha Ovi Machika 
is support of the original application. I, however, repeat that the issues in contention are the same, 
overall, looking at the arguments from both parties.

In support of the application, the defendant filed a sworn statement by counsel, Patrick Gray 
Mpaka, and supplementary sworn statement by one Marsha Ovi Machika, the defendant’s 
Company Secretary. The defendant also filed skeleton arguments in support. The application is 
opposed. To that effect, the claimant has filed a sworn statement by counsel, Chikaiko Yatuta 
Machika, and skeleton arguments in opposition to the application.1



The facts of the matter, which are not in dispute, are very brief. The claimant took out this matter 
against the defendant by Writ of Summons in August 2013. On 17 October 2013, the Court ruled 
in favour of the claimant in an application for summary judgement. The defendant, however, 
lodged an appeal to the Supreme Court. In 2019, the Supreme Court ruled in favour of the 
defendant and referred the matter back to the High Court for full trial.

It is the defendant’s contention that since the matter was referred to the High Court for trial, the 
claimant, who has the carriage of the matter, had not taken further process known to the defendant 
to prosecute that matter. Consequently, more than a year had passed since the matter was referred 
back to the High Court for trial. Further, the defendant has argued that the delays in prosecuting 
the matter was prejudicial to the defendant in that three bank officials who were involved in the 
transaction at senior management were no longer with the bank; two being deceased, and one now 
based out of the jurisdiction. They argued that the absence of these people had impaired the 
possibility that the matter was going to be dealt with justly.

The defendant argued that the deceased senior members of management were key people in respect 
of the matter, as one of them was the contact person, and the other was the authoriser of the 
transaction. The defendant argued that the two were the right members of staff to give parole 
evidence, which was identified by the Supreme Court, as the right way to establishing the truth in 
the matter. It was also argued that the third member of staff had left Malawi and was therefore 
difficult for him to provide parole evidence in court. The defendant argued that in view of the 
above, it was practically difficult for the defendant bank to defend the case. Accordingly, the 
defendant has called on this Court to strike out the action or dismiss the action for want of 
prosecution.

On the other hand, the claimant argued to the contrary. It was submitted that when the Supreme 
Court reversed and set aside the High Court’s summary judgement, and ordered a full hearing, the 
claimant took reasonable steps to have the matter assigned to a new Judge. And when the matter 
was assigned to the new Judge, the claimant took steps to have a Scheduling Conference set down. 
Unfortunately, the Court did not timely set down the matter for the Scheduling Conference because 
the Judge was not available to attend to the matters. To buttress the point, the claimant exhibited 
communication from the Malawi Law Society to all legal houses in which the unavailability of the 
particular Judge was highlighted. The letter from the society further called on its membership to 
submit necessary information which would help the society engage relevant authorities on the 
matter.

The claimant further argued that beside periodical follow ups on the matter, they filed a Notice for 
Mediation and an application to consolidate the proceedings with another matter. They submitted 
that the application to consolidate the proceedings was however adjourned indefinitely. The 
claimant further highlighted that upon following up on the notice for the Scheduling Conference 
they were informed by the Court Registry that there was no copy on the file and were asked to re
file the same accordingly. The claimant obliged.

The claimant further submitted that it took a very long time before a date for the Scheduling 
Conference was given by the Court. After been given the date, they filed a Pre-Trial Check List. 
They submitted that both the notice for the Scheduling Conference and the Pre-trial Checklist were 
served on the defendant. They observed that despite serving the same, the defendant had not filed 
their Pre-Trial Check List as at the time the claimant was filing process in opposition to the 
defendant’s current application despite the same being returnable on 15 March 2021. The claimant 2



has also argued that after the reversal of the High Court decision by the Supreme Court, the 
defendant could have equally immediately taken steps to file their Pre - Trial Check List and taken 
witness statements from potential witnesses in the case other than wait for events, such as the 
deaths of the potential witnesses, of which neither of them had control of.

On the alleged death of two potential witnesses in the matter, the claimant submitted that the 
defendant had not exhibited any death certificates in that respect. It was observed that it was critical 
for the defendant to have submitted the death certificates because it would have afforded the 
claimant and the Court an opportunity to confirm the deaths, and determine when it occurred. 
Besides that, the claimant argued that the Supreme Court did not direct that the two deceased 
persons should be the ones to give parole evidence as insinuated by the defendant. It simply 
required that the matter should go through full trial with parole evidence to ascertain the truth. The 
claimant argued that, in any case, the two deceased persons did not sign the documents in their 
individual capacity. They signed the documents as the defendant’s employees, and occupants of 
the offices they were holding. It was argued that in exercising their duties in those positions, there 
is always some paper trail that will explain and depict the circumstances and the basis upon which 
the documents were signed. It was therefore argued that, being a bank, in such a corporate set up, 
evidence can be given by the current office bearers or any officer currently working for at the 
defendant bank.

The claimant further highlighted the fact that it had taken the Supreme Court 5 years to deliver its 
judgement on the matter, and submitted that if the same had been expedited, and/or if the Judge in 
the High Court had conducted the mediation, or set down the Scheduling Conference, or heard the 
application for consolidation of the matter, the matter could have made substantial progress. The 
claimant argued that the delays in the prosecution of the matter had substantially been created by 
the actions of the court, and the claimant cannot be blamed and condemned to suffer injustice 
because of issues that they had no control over. They argued that it was going to be grave 
miscarriage of justice for the court to dismiss the matter on the basis of a series of combined actions 
of the Court that led to the delays. They submitted that the application be dismissed with costs.

The issue before this Court is to ascertain, on the basis of the arguments presented by both counsel, 
whether or not dismiss the present action for want of prosecution or to grant an order striking out 
the action on the ground that the possibilities of dealing with the matter justly are impaired in the 
present circumstances.

It is trite that the Court has power to dismiss an action for want of prosecution or on account of 
delay. The manner in which the Court approaches such an application was enunciated by Lord 
Denning M.R. m Allen v Sir Alfred McAlpine & Sons [1968] 1 All E.R. 543. At page 547 he stated 
as follows:

“The principle on which we go is clear: when the delay is prolonged and inexcusable, and is such 
as to do grave injustice to one side or the other, or to both, the court may in its discretion dismiss 
the action straight away, leaving the plaintiff to his remedy to his own solicitor who has brought 
him to this plight. Whenever a solicitor, by his inexcusable delay, deprives a client of his cause of 
action, the client can claim damages against him.”

The principles laid down by Lord Denning M.R. in the above case were applied by Unyolo J. as 
he then was, in Sabadia v Dowset Engineering Ltd 11 MLR 417. At page 420, he states as follows:
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“In deciding whether or not it is proper to dismiss an action for want of prosecution, the court asks 
itself a number of questions. First, has there been inordinate delay? Secondly, is the delay 
nevertheless excusable? And thirdly, has the inordinate delay in consequence been prejudicial to 
the other party?”

In Reserve Bank of Malawi v Finance Bank of Malawi Limited (In Voluntary Liquidation) (By 
Original Action) and Finance Bank Malawi Limited (In Voluntary Liquidation) v. The Attorney 
General (By Counterclaim), Constitutional Case No. 5 of 2010 (unreported) Mwaungulu, J., as he 
then was, stated as follows:

“The court will dismiss an action for want of prosecution, where there is likelihood of unfair 
proceedings or prejudice, in two situations: where there is inordinate delay or inexcusable delay. It 
is not that the defendant must prove both grounds: the court will dismiss on any one of the grounds 
(Pursey v British Aerospace P.L.C. May 2, 1984, unreported, and Purcell Meats (Scotland) Ltd v 
International board for Agricultural Produce 1977, The Times, June 5). The court, however, on 
the principle of res judicata, scarcely dismisses an action if the action is within the statutory period. 
More importantly, the court must examine all material facts and circumstances.”

In the same case, Sikwese J. stated as follows:

“.. .Power to dismiss action should be exercised only where the Court is satisfied either: -

1. that the default has been international [sic] and contumelious e.g., disobedience to a peremptory 
[sic] order of the court or conduct amounting to an abuse of the process of the court; or

2. (a) that there has been inordinate and inexcusable delay on the part of the Plaintiff or his 
lawyers; and
(b) that such delay will give rise to a substantial risk that it is not possible to have a fair trial 
of the issues in the action or is such as likely to cause or do have caused serious prejudice to 
the defendants either as between themselves and the Plaintiff or between them and a third 
party.”

I must observe that principles enunciated above have more or less been incorporated in the Court 
(High Court) (Civil Procedure) Rules 2017. Order 12 Rues 54 and 56 are of much importance. 
They read as follows:

“54 a defendant in a proceeding may apply to the Court for an order dismissing the proceeding 
for want of prosecution where the claimant is required to take a step in the proceeding 
under these Rules or to comply with an order of the Court, not later than the end period 
specified under these Rules or the order and he does not do what is required before the end 
of the period.

56 The Court may strike out proceeding without notice, if there has been no step taken in the 
proceeding for 12 months.”

I have considered the evidence, arguments and case authorities presented by the parties in support 
of their respective positions.

It is not in dispute that this matter was filed in the High Court years back, 2013 to be precise. Nine 
years have passed since. Out of those 9 years, the matter spent 5 years on appeal in the Supreme 
Court at the behest of the defendant. The Supreme Court decided in favour of the defendant and 
directed that the matter be referred back to this Court for full trial.
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I have thoroughly gone through the record and note that the claimant took immediate steps when 
the matter was referred back to this Court. The judgement of the Supreme Court reversing the 
decision and directing the same to proceed to full trial was received by the Court on 25 April 2019. 
A Notice of Mediation was filed by the defendant on 22 May 2019, just under a month afterwards, 
and a date for the same was set for 1 November 2019. On 18 June 2019, the claimant filed an 
application to consolidate proceedings which was set for the same 1 November 2019. However, 
there is no evidence on the record to suggest that the mediation took place, nor that the hearing of 
the application to consolidate the proceedings was heard by the Court. I cannot help but to conclude 
that the letter from the Malawi Law Society only confirms that the unavailability of the Judge 
contributed to the same.

I further observe that there is evidence on record that the claimant filed a Notice of Scheduling 
Conference and a Trial Checklist on 13 May 2020. Sadly, the date of the Scheduling Conference 
was only given by this Court on 10 February 2021, when I took over the files from the previous 
Judge. I set 15 March 2021 as the date for the Scheduling Conference. The notice for the same was 
duly served on the defendant. The claimant filed and served the defendant a Trial Check List on 
15 May 2021. As at the time of filing the sworn ststement in opposition to the defendant’s 
application, the defendant had yet to filed its Pre-Trial Check List.

As highlighted above the law is very clear when it comes to dismissing an action for want 
prosecution. It can only do so where that there has been inordinate and inexcusable delay on the 
part of the claimant or his legal counsel to take the next steps in respect of the matter which, as per 
Sikwese, J in Reserve Bank of Malawi v Finance Bank of Malawi Limited (In Voluntary 
Liquidation) (By Original Action) and Finance Bank Malawi Limited (In Voluntary Liquidation) 
v. The Attorney General (By Counterclaim) (supra)

“that such delay will give rise to a substantial risk that it is not possible to have a fair trial of 
the issues in the action or is such as likely to cause or do have caused serious prejudice to the 
defendants either as between themselves and the Plaintiff or between them and a third part)'.”

Looking at the matter, and considering all the circumstances surrounding it, it is clear that, while 
there were some delays in the prosecution of this matter, they cannot be entirely attributed to the 
claimant. Although the claimant could have done better in some situations, it is clear that the delays 
were largely occasioned by the Court’s inertia. The claimant filed the necessary notice for 
mediation and also an application for consolidation of proceedings to keep the matter moving. A 
date was duly given by the Court but nothing happened after that. The claimant then filed a notice 
for Scheduling Conference and it was left lying on the record for months without being given a 
date. Surely, it will be very unfair to wholly attribute these delays to the claimant. Therefore, in 
answering to the guidelines laid down by Lord Denning M.R. in Allen v Sir Alfred McAlpine & 
Sons (supra), which were applied by Unyolo J. as he then was, in Sabadia v Dowset Engineering 
Ltd (supra), in respect of the first two questions i.e., whether there had been inordinate delay, and 
the delay is inexcusable, I find that there was inordinate delay in the prosecution of the matter. 
However, the delay was excusable on the part of the claimant as it was largely occasioned by the 
Court.

Let me state that I am mindful on the words of Mwaungulu J, as he then was, in the Reserve Bank 
of Malawi v Finance Bank of Malawi Limited (In Voluntary Liquidation) (By Original Action) and 
Finance Bank Malawi Limited (In Voluntary Liquidation) v. The Attorney General (By 
Counterclaim) (supra) in which he opined that it is not that the defendant must prove both the 5



inordinate delay, and that it was inexcusable, for the court to dismiss an action. He stated that just 
any one of the grounds was going to suffice. He however, further stated that the Court must look 
at all the material facts and circumstances. Looking at all the circumstances of the matter, it would 
be harsh for this Court, having found that there was inordinate, but excusable, delay to proceed 
and dismiss the matter on that one ground alone. I would rather default to further consider whether 
the delay has been prejudicial to the defendant in the matter.

I have heard and considered the defendant’s submission arguing that due to the delays, several 
events had occurred in the interim which impaired the possibility of dealing with the matter justly. 
The defendant has cited death of the defendant’s two former senior management team members, 
as well as the relocation of one of its former senior management members to somewhere out of 
this jurisdiction. The defendant has argued that these would have been the right people to give 
parole evidence during the trial.

I must firstly observe that the direction of the Supreme Court to have the matter go through full 
trial did not specify which people are supposed to give evidence in the matter. Above all, it is clear 
that the two deceased members of management who signed the documents in respect of the 
transaction did not do so in their personal right. They were signing the same as employees of the 
defendant bank. In other words, they were signing the documents as part of their day-to-day duties 
for and on behalf of the bank. The bank is a corporate being and is represented by various officers 
undertaking their different roles within the organization. Collectively, they work together and 
deliver the objectives of the bank. I refuse to believe that the information regarding the transaction 
was the purview of only the two deceased persons, and the one who relocated out of the 
jurisdiction. I agree with the claimant that surely, there should certainly be some paper trail within 
the defendant’s hands that should be able to speak to the issues is this matter. To suggest that all 
the information in respect of the matter disappeared by reason of death of the two, and relocation 
of the third person, would surely be suggesting that the bank does not keep records of its 
transactions. This cannot be true more so looking at the amounts involved in this matter.

In Malawi Savings Bank Limited v Malidade Mkandawire t/a Malangowe Investments MSCA No. 
38 of 2014, the Supreme Court observed as follows:

“We have addressed our minds on who within the Malawi Savings Bank was competent to 
introduce the letters in evidence. We are mindful that generally in corporate governance, the 
directors form the mind of the corporate entity and as such may act on behalf of the entity. They 
may not delegate their delegated authority further. We however note that in the nature of the 
banking business, proof of records transactions may be given orally or by way of affidavit by a 
partner or an officer of the bank as stipulated in section 4 of the Bankers’ Books Evidence, Cap. 
4:05 of the Laws of Malawi. The Bankers’ Book Evidence Act makes special provision for proof 
of contents of what are described as Bankers’ Books, being any form of bank records including 
ledgers, day books, cash books, account books and all other books or records used in the ordinary 
business of the bank. We think that Mr. Mmadi who was the Credit Manager of Malawi Savings 
Bank at the time he testified in evidence and who was at the helm of the department that processed 
the letters and the cheques was an officer of the Bank of sufficient seniority to be able to produce 
the letters by the Bank in evidence. We think that this approach is consistent with what the Act just 
cited is aimed at addressing and is consistent with search for truth in the trail so as to determine 
what really happened. We do not think that the rule against hearsay is offended by such an 
approach.”
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It is my view, therefore, that the defendant bank has documentation that was processed in respect 
of the transaction in dispute, some of which is on the record. The fact that the signatories of some 
of the documents are deceased, or unavailable in the country, does not mean that nobody else can 
give evidence in respect of the same. As noted above, under the Bankers’ Book Evidence Act, any 
senior officer of the defendant bank can give evidence orally, or by way of a sworn statement, on 
this matter based on the documents and records or the paper trail within the bank. I therefore do 
not agree with the defendant’s submission that the two deceased members of management were 
the only witnesses who could have testified in this matter.

I would like to note in passing that much as the defendant has submitted that the two management 
team members passed away, they have not provided any proof in that respect. It is always important 
to note that where death is alleged in any matter, it is important to produce evidence in the form 
of death report because it serves to clarify certain things that may not be in the hands of the parties 
or the Court. For example, in this matter, it has been submitted that the two senior management 
members died years back. However, the defendant has not indicated when exactly the death of 
each one of them occurred. It was important for the Court to know exactly when because, as 
highlighted, this matter has been in court for several years. Out those, it has been at the Supreme 
Court for 5 years. If death reports were provided, it would have helped this Court know when, 
exactly, each one of them died. In that regard, the Court would have been in a position to ascertain 
whether the deceased died while the matter was still in this Court, or they died before the matter 
was sent to the Supreme Court, or they died at the time that the matter was in the hands of the 
Supreme Court; or between the time the matter was referred back to this Court. This would surely 
help the Court to ably look at all the circumstances surrounding the matter.

On the other former member of staff who relocated outside the jurisdiction, I do not think it is 
impossible to obtain evidence on such individual. In this day and age distance cannot be a barrier 
that should deprive a witness an opportunity to testify or present his evidence in court. There are 
so many ICT platforms that can be used to afford such a witness to present his evidence in court. 
In any case, alternatively, the records in respect of the transactions are all available and it only 
requires an officer of the bank to speak to the issues surrounding the transaction held above.

All in all, it is my view that the defendant has failed to convince this Court on the prejudice that 
the defendant would suffer should the matter proceed to trial. In my view, nothing in the 
circumstances, would impair the possibility of dealing with this matter justly. The current 
application therefore fails, and stands dismissed, with costs.

Going forward, I order the respective parties to urgently file all the outstanding documentation for 
the Scheduling Conference so that the matter is ready for trial within the current session.
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