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ORDER ON ASSESSMENT OF DAMAGES

Brief background

By a judgment dated 18th September, 2020, the Claimant was awarded damages for loss 

of profits for 2 months, being the unexpired period of the 6 month observation period 

agreed by the parties after the expiry of the original lease and costs of action. The 

Claimant prayed for a total sum of MK156,315,015.00 as damages for loss of profits for 

2 months. The Defendant opposed the claim and submitted that Claimant was expected 

to make a gross profit of MK6,036,397.36 for the period in question. Both Parties 
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conducted a thorough research and filed submissions that were very useful to the court. 

In the said submissions, the Claimant prayed for the sum of MK184,182,771.66 as lost 

profits while Defendant prayed that Claimant should be awarded general damages in the 

sum of MK2,500,000.00.

Evidence

The Claimant was the only witness who testified in support of the claim for loss of profits 

in this matter. He adopted his witness statement and tendered the exhibits attached to 

his initial and supplementary witness statements. In his witness statement the Claimant 

stated that he was selling 37,534 litres of petrol in 22 days at MK760.40 per litre 

translating to MK28,540,853.60. The Claimant also stated that he used to salel7,585 

litres of diesel in 22 days at MK785.40 per litre translating to MK15,791,330.00. Further, 

the Claimant made calculations using applicable fuel prices as at 25th November, 2021 

and argued that he would have been making MK2,857,240.91 per day, MK20,000,686.40 

in a week, MK62,859,300.00 in 22 days and MK80,002,745.50 in a month. Upon 

deducting monthly expenses from the monthly sales, the Claimant stated that he is 

entitled to MK156,315,015.00 as damages for loss of profits for 2 months. In his 

supplementary witness statement, the Claimant stated that he used to sale lubricants and 

groceries since he was operating a tuck shop by the filling station. According to the 

Claimant he used to make sales of MK3,000,000.00 every day.

DW1 was Mr. Joseph Chafumuka who works for the Defendant as a Health, Safety and 

Environment Manager. He adopted his witness statement and tendered the documents 

attached to it as part of his evidence. In his witness statement, DW1 stated that the 

Claimant was being supplied with different volumes of fuel. As such Claimant’s allegation 

that he was selling 55,119.00 litres of fuel every month is misleading. For instance, DW1 

stated that the Claimant sold 32,000 litres of petrol and 14,000 litres of diesel in January, 

2015,41,400 litres of petrol and 29,800 litres of diesel in February, 2015. DW1 also stated 

that Claimant sold 30,000 litres of petrol and 13,000 litres of diesel in March, 2015. 

According to DW1, Claimant sold an average of 39,600 litres of petrol and 22,400 litres 

of diesel from December, 2014 to March, 2015. Further, DW1 stated that upon applying 

2



highest retail margin for the period December, 2014 to March, 2015, Claimant was 

expected to make a total of MK6,036,397.36, for 2 months, before expenses.

The Law and analysis

The principle governing award of damages is restitutio in integrum which aims at restoring 

the claimant to a position he would have been if he had not suffered the loss. Damages 

do not, therefore, aim at enriching a party that has suffered loss-see the case of 

Livingstone v. Rawyards Coal Company (1880) 5 AC 25.

What is the appropriate quantum to be awarded as damages for loss of profits in this 

matter?

The Claimant argues that the claim for loss of profits does not fall under special damages. 

According to the Claimant this is a claim for unliquidated damages as per the decision of 

the Supreme Court of Appeal in the case of Standard Bank Limited v. Tourism 

Investments Limited and Euro Industries Limited MSCA Civil Appeal Number 17 of 2018. 

The Defendant on the other hand argues that a claim for loss of profits falls in the category 

of special damages and such being the case the Claimant was required to specifically 

plead the sum claimed as damages for loss of profits with sufficient particularity in his 

statement of case. Since he did not, the court should not award the said sum to the 

Claimant. However, the Defendant submitted that the court should consider Claimant’s 

claim for loss of profits as a claim for general damages. The court draws its attention to a 

case cited by the Defendant: Venetian Blind Specialists Limited v. Apex Holdings 

Limited [2007] MLR 422 wherein the Supreme Court of Appeal stated, at page 427-28, 

that:

“Damages for loss of business or for loss of profits are generally classified as special 

damages representing consequential losses. According to Lord Dunedin in The 

Susquehanna case, if there be any special damage which is attributable to the wrongful 

act that special damage must be averred and proved, and, if proved, will be awarded. ” 
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The Court refers to paragraph 11 (a) of Claimant’s initial statement of case wherein the 

Claimant made a claim for the sum of MK1,747,428,816.00 as lost profits from 2nd April, 

2015 to December, 2016. The court also refers to paragraph 11 (b) of Claimant’s 

amended statement of case wherein he made a claim for loss of profits for the period 

commencing 2nd December, 2014 to December, 2015 to be assessed. On 18th 

September, 2020 the Honourable Judge held in favour of the Claimant and awarded him 

damages for loss of profits for 2 months, being the unexpired period of the 6 month 

observation period agreed by the parties after the expiry of the original lease. This shows 

that the court was convinced that the claim for loss of profits was proved by the Claimant. 

The duty of this court at this stage is to assess the amount that should be awarded to the 

Claimant as damages for loss of profits.

Evidence pertaining to previous transactions is very significant when dealing with claims 

for loss of profits. However, the evidence tendered by the Claimant did not show the 

amount that he was earning as profits before the Defendant terminated the contract. Even 

though the Claimant tendered a bank statement and deposit slips to prove the sales that 

he was making, the same do not specifically indicate the amount that was being spent to 

purchase the products that he was selling since profit is made upon deducting expenses 

from total sales. However, one clear thing is that Claimant used to sale, on average, more 

than MK1,000,000.00 every day. A bank statement tendered by Claimant shows that he 

deposited a total sum of MK107,213,502.29 into his business account held at CDH Bank 

from 4th December, 2014 to 26th January, 2015.

The court has noted that the Claimant, in his submissions, agrees with what DW1 stated 

that he sold 62,000 litres of fuel on average but he used the retail margin for 2021 and 

arrived at a total sum of MK9,726,560.00 as fuel sales for the 2 months in question. The 

Claimant argued that he used retail margin for 2021 in order to cover for the period that 

he lost the profits. The court also noted that the Claimant pegged the total claim at 

MK184,182,771.66 (after deducting water and electricity bills, car service, salaries for 2 

security guards, 8 fuel attendants, 2 supervisors, house rentals and rentals for the service 

station at 20%). This is contrary to the claim contained in his witness statement and the 
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one submitted during assessment proceedings. The court will therefore stick to the earlier 

claim since Claimant cannot introduce new figures at this stage.

The Claimant only testified on the sales that he was making. The court agrees with the 

Defendant that the evidence adduced by the Claimant does not show the profits that he 

was making. The evidence simply indicates the deposits that he was making at National 

Bank in 2013 and at CDH Bank from 2014 to 2015. Further, the Claimant did not make 

any calculations to show how he arrived at the total sum that he is claiming as damages 

for loss of profits nor did he consider the expenses for procuring the products that he was 

selling. The only expenses that Claimant has considered are bills, car maintenance, 

salaries and rentals. The Claimant could have done better since this is his case. The 

Claimant managed to produce bank deposit slips for the year 2013 but failed to produce 

a single receipt or records of sales for the express shop.

Finding

The court finds that the Claimant was operating both the filling station and the express 

shop. This is because DW1 admitted, in his viva voce evidence, that the Claimant was 

operating the service station and the express shop. However, the court finds that the 

Claimant’s claim that he was making daily sales of MK3,000,000.00 from his tuck shop to 

be very unrealistic since daily sales are not fixed. The court understands that the Claimant 

used to make profits when he was operating the service station in question. The court 

also understands that Claimant used to incur costs in order to procure the products that 

he was selling (both fuel and items for the shop). However, these costs have not been 

deducted from the alleged daily sales. In the absence of evidence/calculations for lost 

profits the court finds the amount claimed as daily sales to be exaggerated. The court 

also finds the sum of MK2,500,000.00 as proposed by the Defendant to be on the lower 

side.

However, considering that the Claimant did not include costs for purchasing the products 

that he was selling as he submitted that he was making daily sales of MK3,000,000.00 

and that daily sales vary depending on several factors as such one cannot have a fixed 

amount for daily sales, the court finds that a global sum of MK16,000,000.00 will 5



adequately cover for profits that the Claimant lost for a period of 2 months. As for fuel, the 

court adopts the calculations done by DW1 that based on average sales of fuel from 

December, 2014 to March, 2015 the Claimant was expected to make a gross profit of 

MK6,036,397.36 and proceeds to make an award of MK10,000,000.00. The court has 

taken into account the lost value of the money due to devaluation and lapse of time. In 

total, the Claimant has been awarded the sum of MK26,000,000.00 as damages for loss 

of profits for 2 months.

Costs are for the Claimant.

Any aggrieved party is at liberty to appeal.

Delivered in Chambers this 24th day of June, 2022 at High Court, Commercial Division, 

Blantyre Registry.

Emelia Mvula Zidule

Assistant Registrar
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