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RULING

1. The Claimant in this matter, one Esther Natalia Mtenje, took out this action, by 
way of summons, against the Defendant, one of the well-established 
commercial banks operating in Malawi. The Claimant is seeking damages for 
loss and damage that she claims she sustained as a result of the Defendant, 
registering a caution on her property even though, so she alleges, the said 
Defendant had no interest in the property. The Defendant filed a defence to the 
action. The mainstay of the said defence is that the Defendant was entitled to 
register the caution over the property in order to protect its unregistrable interest 
as a victim of large-scale fraud perpetrated by the Claimant’s daughter and 
aided by the Claimant.

2. The matter went through all the pre-trial processes and all documents required 
to facilitate trial were duly filed by the parties. After the trial failed to take 
place on the originally set date for the same, to wit, the 2nd day of September, 
2021, the court appointed the 28th day of April, 2022 as the new date for trial. 1



place on the originally set date for the same, to wit, the 2nd day of September, 
2021, the court appointed the 28th day of April, 2022 as the new date for trial. 
All parties were duly notified of the new date. However, when the matter was 
called for trial in open court on the said 28th day of April, 2022, there was no 
show from the Defendant’s side. Neither Counsel nor any other representative 
of the Defendant appeared. There was no explanation or excuse offered to the 
court for the said absence. On the other hand, Counsel for the Claimant and the 
Claimant’s witness were present. Noting that there was no word from the 
Defendant, the court ordered the matter to proceed. The Claimant’s witness, 
therefore, proceeded to give her evidence in chief. She was not cross examined 
as there was no one to cross examine her. After her evidence in chief, the 
Claimant’s counsel advised the court that the Claimant’s case had been closed. 
The court dutifully, after noting that the trial had come to conclusion, adjourned 
the matter to a date to be advised for purposes of delivery of its judgment which 
would be based on the evidence that had been proffered, albeit, by one side.

3. Somehow, the Defendant’s attorneys either remembered or were notified that 
there was supposed be a trial on 28th April, 2022 after the trial had already taken 
place. A day after the trial, on the 29th day of April, 2022 to be precise, the 
Claimant’s attorneys filed an application which is the subject of this ruling. I 
would not do justice in the matter if I just describe what the applications was 
all about. The best I can do is to quote the relevant parts of the application. It 
reads as follows:

“NOTICE OF APPLICATION TO (SIC) FOR RE HEARING 
[Pursuant to Order 16 r. 7(3) of the Courts (High Court)(Civil 

Procedure ) Rules 2017 and under the inherent jurisdiction of the 
Court]

LET ALL PARTIES through counsel attend before the High Court 
of Malawi (Commercial) at Blantyre on the day of........ 2022 
at ..... O’clock in the ......noon on the hearing of an application on 
the part of the defendant for an order to set aside judgment and to 
allow re-hearing of this matter.1

1 The underlining is mine for emphasis

TAKE NOTICE that a sworn statement of .... filed herewith will 
be read in support of this application.”

4. The application was heard on the 17th day of June, 2022. It was supported by a 
sworn statement filed by counsel and also a skeleton argument which were 
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adopted in their entirety by counsel during the hearing. In the sworn statement, 
counsel gives the reasons why he failed to attend court for trial on the scheduled 
date. Counsel states that he remembers very well receiving the notice of 
hearing. However, due to renovations at his firm’s offices several files were 
moved around and these have not been traced. Among such files was a volume 
containing documentation relating to these proceedings. He further states that 
earlier in the month, (I assume the month of June, 2022), he made a verbal 
enquiry at this Court’s Registry asking when the matter was coming for hearing. 
He mistakenly advised the individual who was assisting him that the matter was 
before Justice Dr. Mtambo instead of Justice Msungama. The court official 
thereupon allegedly advised him that Judge Dr. Mtambo was not hearing any 
fresh matters because of his impending retirement and that in such 
circumstances the matter was going to be given a fresh date. He was still 
awaiting notice of the fresh date of hearing when, on the 28th day of April, 2022 
he got information that in fact trial had taken place earlier in the day and that 
the matter had been adjourned for judgment. Thus, in the opinion of counsel, 
he had a valid and genuine reason for his failure to attend court.

5. In his arguments in support of his application, counsel argues that other than 
the fact that he had demonstrated a good reason for his non-attendance during 
the trial, the court has to consider the interests of justice in the matter and have 
at the back of its mind the provisions of 0.16 r. 8 which empowers the court to 
reopen proceedings after trial. Counsel cited several local case authorities in 
support of his position that the interests of justice are paramount. These were: 
Esther Maweja & 2 Others v. Paul Chafwala & Two Others , Eveness 
Nkhalamba v. Alex Nkhalamba , Alexander Solanke (Jnr) & Rhoda 
Solanke v. NBS Bank , Pelani Malange & Alexander Solanke . Further 
counsel argued that it is the general position of the law that a litigant should not 
be unduly punished for the lapse of his counsel especially where it can be 
remedied without causing undue hardship to the other parties. For this position 
he cited Chombe Foods Limited v George Both . Counsel lastly argues that 
the Defendant has reasonable prospects of successfully defending the claim 
herein.

2
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6. The application is opposed by the Claimant whose counsel believes it lacks 
merit, Counsel Chipeta, appearing for the Claimant, also filed a sworn statement 

2 Personal Injury Cause No. 680 of 2015
3 MSCA Civil Appeal No.32 of 2016 (Unreported)
4 Civil Cause No. 34 of 2014
5 (Miscellaneous Appeal No. 2 of 2020 being Civil Cause Number 1101 of 2016 Lilongwe Registry
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and skeletal arguments. He also adopted these in their entirety. Counsel Chipeta 
was brief in his response both in the sworn statement and in his address in 
argument. Firstly, counsel Chipeta is of the view that the present application is 
misconceived and is not supported by the law and facts. He argues that even if 
the application had not been misconceived, the Defendant has no reasonable 
prospects of defending the claim as is clear that the Defendant had no right 
whatsoever, in his opinion, of registering a caution on somebody’s property 
over which they had no interest whatsoever. Counsel Chipeta believes the 
Defendant has miserably failed to give good reasons for failure to attend trial 
on the scheduled date. He opined that it is the duty of every counsel to keep not 
only a physical diary on court dates but such other forms of diaries such as 
electronic ones. He believes that no reasonable excuse for counsel’s failure to 
attend trial has been demonstrated in this application.

7. Before I look at the merits and demerits of the application it is important that I 
determine whether the application before me is a proper one. The application 
clearly states that the Defendant is seeking an order of this court to aside 
judgment and order a rehearing of the matter. As already indicated above the 
application is made under 0.16 r.7 (3) of the CPR 2017 and also under the 
inherent jurisdiction of the court. It is clear that under r.7 (1) the court is entitled 
to proceed with trial in the absence of a party. This is what happened in the 
present proceedings. The court proceeded with the trial of the matter in the 
absence of the Defendant after being satisfied that the Defendant was properly 
notified of the date of hearing. However, the court, instead of proceeding, (in 
pursuance of O.7(l)(a) CPR 2017) to strike out the Defendant’s defence and 
entering a judgment for the Claimant, as it was entitled to do in its discretion, 
proceeded to adjourn the matter to another date to deliver its judgment based 
on the unchallenged evidence that it had heard during the trial. There is, 
therefore, so far, no judgment or order which has been made by the court against 
the Defendant. The matter as it lies now and as it lay at the time when the 
Defendant filed its application, is pending delivery of judgment.

8. 0.7 r.3 CPR 2017 under which the present application has been brought by the 
Defendant states:

“Where a party does not attend and the court gives judgment or makes 
an order against him, the party who failed to attend may apply for the 
judgment or order to be set aside”.

9. A simple reading of this rule seems to indicate, unequivocally in my view, that 
it is meant to be employed in those situations where an adverse judgement or 
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order is made against the absent party. I doubt that it is meant to cater for 
situations like we have in this matter where there is no order or judgment. 
Which judgment, one may ask, is the Defendant seeking to be set aside as per 
its application? There is none. A simple perusal of the file by the Defendant 
would have revealed this. I would have thought, without prejudice and without 
intending to offer gratuitous advice to the Defendant, that in the circumstances 
obtaining in this matter, the correct approach would have been for the 
Defendant to seek an order to set aide the proceedings which took place on the 
trial day so that the hearing of the matter starts all over again. Further and in the 
alternative, I would have thought that an application under 0.7 r. (8) CPR 2017 
would have been an appropriate one suiting the circumstances of this matter. 
Under that rule, the Defendant would have requested the court to reopen the 
proceedings although trial had already taken place. After the reopening of the 
proceedings, I can imagine that the Defendant would have been at liberty to 
request for the recall of the witness who already testified to be cross- examined 
on her evidence in Chief which, in any case, came in by of a witness statement.

10. In view of the fact that there is no judgment to be set aside to pave way for a 
rehearing of the matter as per the application herein, the appropriate order is for 
me to order the dismissal of the application for being misconceived. It is so 
ordered. In view of my above position, I do not find it necessary to consider 
the other aspects of the application as that would be just an academic exercise. 
In the circumstances, it is not necessary for to make any findings as regards 
whether the Defendant had good reasons for its absence at the trial or whether 
it has good prospects of successfully defending the action herein.

11. Having dismissed the application, I have to deal with the issue of costs. These 
ordinarily follow the event although they are at the absolute discretion of the 
court. In the circumstances of this case, I do not see any reasons to depart from 
the norm. The costs are awarded to the Clamant in any event. These will either 
be agreed by the parties or assessed by the Assistant Registrar at the conclusion 
of the matter. The matter stays adjourned pending final judgment.

Delivered in Chambers this 21st day of June, 2022 at the High Court, Commercial 
Division,' Blantyre.

M.T. Msungama 
Judge
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