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RULING

This is the Defendant’s application for stay of proceedings pending arbitration pursuant to the 
section 6(1) of the Arbitration Act (Cap 6:03) of the Laws of Malawi, and Order 10 Rule 1 of the 
Courts (High Court) (Civil Procedure) Rules, 2017. It is supported by a sworn statement by Leston 
Ted Mulli, the Defendant’s Managing Director. A close reading of the sworn statement shows that 
the Defendant has sought a further order from this Court, in the alternative, namely; an order 
declining jurisdiction; and/or dismissal of the Claimant’s action. The Claimant has opposed the 
application through a sworn statement filed by Thabo Chakaka Nyirenda, counsel for the Claimant. 
Both counsel have also filed skeleton arguments in support of their respective positions.

The facts of the case are that the Claimant, the central bank of Malawi, and the Trade and 
Development Bank (“TDB”), formerly known as the PTA Bank, entered into a trade finance 
facility agreement known as the Dual Tranche Strategic Structured Commodity and Trade Finance 
Facility (“the facility agreement”). The facility was to allow the importation, into Malawi, of white 
petroleum products, fertilizer and other strategic commodities by government nominated private 
and public companies. Under the terms of the facility agreement, all the government nominated 
private and public companies were allowed to apply to TDB, through the Claimant, for the 
establishment of the letters of credit, to help them secure the purchase of fertilizer and other 
commodities covered by the facility agreement. The Defendant



In line with the terms of the facility agreement, the understanding was that the Claimant, as 
guarantor of the letters of credit, would be responsible for the payment to TDB in respect of the 
amounts established in the letters of credit for the various government nominated companies. 
These amounts, plus the costs of establishing the letters of credit, would then be recovered by the 
Claimant from these companies in kwacha equivalent.

In 2019, the Defendant, as one of the nominated companies, entered into a contract with the 
Malawi Government acting through the Smallholder Farmers Fertilizer Revolving Fund of Malawi 
(“SFFRFM”) to supply fertilizer under Farm Input Subsidy Program in the total sum of 
K2,100,000,000.00 under the arrangement. In line with the facility agreement, the Defendant, 
through the Claimant, applied for various letters of credit from TDB in favour of ETG Agri Inputs 
FZE of the United Arab Emirates, the suppliers of the fertilizer. The value of the said letters of 
credit and the cost thereof, after applying some adjustments, came to equivalent of 
K2,l 11,609,862.71.

Under the agreement with SFFRFM, the Defendant assigned the proceeds from the sale of the 
fertilizer by SFFRFM to the Claimant to recover the amounts and cost of the letters of credit issued 
by TDB. However, SFFRFM failed to remit the same to the Claimant resulting in the Defendant 
paying the Claimant the sum of K709,620,000,00 leaving an outstanding balance of 
KI,401,989,682.7, which the Claimant has failed to recover from the Defendant to date. 
Accordingly, the Claimant commenced the current action claiming from the Defendant the said 
sum of KI,401,989,682.71; compound interest on the said sum at 5% above the National Bank of 
Malawi base lending rate from 1 March 2020 to the date of payment; legal collection costs under 
the First Schedule of the Legal Practitioners (Scale and Minimum Charges) Rules; and costs of the 
action.

In response, the Defendant brought up the current application claiming that the matter should have 
been referred to arbitration because it was clearly provided that all disputes arising out of the 
arrangement were to be referred for the same. The Defendant has submitted that the Claimant must 
honour, and the Court must enforce, the provision providing for arbitration as a mode of resolving 
disputes under the arrangement since both parties were aware that the facility agreement governing 
the letters of credits and the letters of credits themselves required the resolution of disputes through 
arbitration.

The Defendants have further submitted that since the applicable law in respect of the facility 
agreement and letters of credit is the Law of England, they have argued that this Court, in the first 
place, does not have jurisdiction over the matter. In this regard, the Defendant has asked this Court 

to decline jurisdiction in respect of the action and/or dismiss the same accordingly.

The Defendant have also argued that it had entered into an agreement with the Malawi 
Government, acting through the SFFRFM for the supply of fertilizer, based on the broad facility 
agreement which led to the Defendant applying for the letters of credit from TDB. The Defendant 
argued that, under the agreement, its obligation to pay the Claimant was assigned to SFFRFM. The 
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Defendant argued that the Claimant was therefore entitled to bring proceedings against the 
SFFRFM to enforce its rights within the terms of the contract as it had assigned and/or ceded its 
obligation to them. The Defendant argued that the Defendant and SFFRFM had agreed that in 
terms of dispute, they were to resolve the same amicably by informal negotiations, and through 
arbitration, where the same fails.

On the other hand, the Claimants have argued that the defendant was not party to the facility 
agreement and was therefore not entitled to benefit from any clauses in the same. They argued that 
the said provisions only governed the parties to the said agreement and had nothing to do with the 
defendant. The Claimant further argued that there was no dispute between the Claimant and the 
Defendant which merited its reference to arbitration. The Claimant submitted that the Defendant 
had admitted owing the Claimant the amount claimed through a letter sent by the Defendant to the 
Claimant undertaking to pay the said amount in instalments.

Having heard both parties, and considered both positions, the issue before the Court is to determine 
whether this is an application in which the Court should exercise its discretion and stay the current 
action pending arbitration.

Arbitration is a form of an alternative dispute resolution mechanism (to litigation) for the 
resolution of disputes especially those of a commercial nature. Section 6(1) of the Arbitration Act 
(Cap 6:03) of the Laws of Malawi provides as follows:

“if any party to an arbitration agreement, or any person claiming through under him, commences 
any legal proceedings in any court against any other party to the agreement, or any person claiming 
through or under him, in respect of any matter agreed to be referred, any party to those legal 
proceedings may at any time after appearance, and before delivering any pleadings or taking any 
other steps in the proceedings, apply to that court to stay the proceedings, and that court, if satisfied 
that there is no sufficient reason why the matter should not be referred in accordance with the 
agreement, and that the applicant was, at the time when the proceedings were commenced, and still 
remains, ready and willing to do all things necessary for the proper conduct of the arbitration, may 
make an order staying the proceedings.”

In reference to section 6(1) above, the court in Universal Web (Pvt) Limited vs Malawi 
Examination Board MLR (Commercial Series) 2008 at page 157 adopted with approval the test 
that should guide the Court in deciding applications for stay of proceedings pending arbitration. It 
was stated that it was discretionary for the court to refer a matter for arbitration as long as it is 
satisfied that the following conditions have been met:

(i) There must be a valid arbitration agreement covering the question in dispute;
(ii) The applicant must be entitled to rely on the agreement;
(iii) The applicant must have taken no steps after entering an appearance amounting to 

submission to the court’s jurisdiction;
(iv) The applicant must be ready and willing to arbitrate; and
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(v) The court must be satisfied that there is no sufficient reason why the matter should 
not be referred to arbitration.

It is important for the Court to first establish that there is valid arbitration agreement between the 
parties to which the applicant is entitled to solely rely. Once the same has been established, it must 
be established that the applicant must have not submitted to the jurisdiction of the Court. The 
requirement is for the party not to take any further steps after entering an appearance before making 
an application to Court for stay pending arbitration.

Further, it is a requirement that a party who relies on section 6(1) of the Arbitration Act must 
demonstrate that he is ready and willing to arbitrate. In terms of willingness to arbitrate, it was 
held in Piercy v Young (1879) 14 Ch. D 200 that a Court should not grant a stay of proceedings 
unless the applicant has shown by affidavit that he was willing and ready at the time the 
proceedings were commenced, and still remains willing to do all necessary things for the proper 
conduct of the arbitration.

In the above regard, it is however not enough for an applicant to simply state in his affidavit about 
his willingness and readiness to arbitrate. He must bring evidence showing his willingness and 
readiness to do so. In MVPanormos Bay v Olam (2004) 5 NWLR (Part 865) 1, the Nigerian Court 
of Appeal, in dealing with a provision similar to the section 6 (1) of the Arbitration Act stated that:

“By virtue of section 5 of the Arbitration and Conciliation Act a party applying for a stay of 
proceedings in an action pending reference to arbitration in order to succeed must show in his 
affidavit evidence in support of the application by means of documentary evidence, the steps he 
took or intends to take for the proper conduct of the arbitration. It is not enough for him to merely 
depose that he is ready and willing to do all things necessary for causing the said matter to be 
decided by arbitration.”

In United Bank for Africa PLC v Trident Consulting Limited (2013) 4 CLRN 119, the same 
Nigerian Court of Appeal stated that:

“Before a stay may be grated pending arbitration, the party applying for a stay must demonstrate 
unequivocally by documentary and/or other visible means that he is willing to arbitrate. He does it 
satisfactorily by notifying the other party in writing of his intention of referring the matter to 
arbitration and by proposing in writing an arbitrator or arbitrators for the arbitration.”

It further trite that the power to stay proceedings pending arbitration is discretionary. In doing so, 
the court must be satisfied that there is no sufficient reason why the matter should not be referred 
to arbitration. This may invite the Court to consider a lot of other factors. Among them, the Court 

has to be satisfied that there is a dispute between the parties before it can direct them to proceed 
for arbitration. If there is no dispute the Court need not exercise its discretion staying proceedings 
see Preferential Trade Area Bank v ESCOMand others [2002-2003] MLR 304.

I have considered submissions made by the parties in support of and in opposition to the 
application.
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Firstly, I must determine whether the Defendant was a party to the facility agreement. The 
Claimant has argued that the Defendant was not party to the facility agreement and cannot 
therefore rely on the same. I observed that the facility agreement has a specific section titled 
“parties” which has defined who the parties to the facility agreement are. It is clear that “parties” 
overs several entities apart from just the TDB and the Claimant. It includes the Claimant, as 
borrower/obligator, as well as the Defendant, as “... .an enterprise appointed by Government of the 
Republic of Malawi or any applicable appointing authority to carry out the importation”. 
Accordingly, it is clear that the Defendant was by virtue of the agreement a party to the same. I 
therefore find that both the Claimant and the Defendant were parties to the agreement with TDB 
and were entitled to rely on the provisions of the agreement including the arbitration clause 
thereunder. I can further say, without contradiction, that having looked at the facility agreement 
this Court is satisfied that there is a valid arbitration agreement binding the parties to the facility 
agreement. This court is further satisfied that the Defendant did not surrender to the jurisdiction of 
the Court after making an appearance in the matter.

Secondly, it is important that the Court must be fully satisfied that there is a dispute before 
considering referring the matter for arbitration. The Claimants have exhibited to this Court a letter 
from the Defendants to the Claimant dated 8 September 2020. The letter is clear from its heading, 
to its contents that there were amounts outstanding and due from the Defendant to the Claimants. 
The letter headed “Outstanding Loan Repayment” is clear on the first paragraph about the 
Defendant’s desire to outline the payment schedule for the outstanding loan. The last paragraph 
actually gives an outline of how the Defendant wanted to pay off the said loan. The amount in 
question is the very amount that has been claimed by the Clamant in the matter. However, the letter 
makes a bit of qualification to the effect that it did not take into consideration unreconciled 
balances and outstanding invoices. While the Claimant has argued that letter contains an equivocal 
admission by the Defendant on the sums of money owed to the Claimant, the Defendant on the 
other hand has argued that the letter was written on without prejudice basis, and was not an 
equivocal admission of the figures because the same were based on unreconciled balances and 
outstanding invoices.

In an earlier ruling in a matter with the similar facts involving the Claimant herein, The Reserve 
Bank of Malawi v Web Commercial Limited Commercial Cause No. 63 of 2021, my brother Judge, 
Justice Msungama, declined to apply any weight on a similar letter on the basis that it was going 
to be too pre-emptive for the Court to find that there was no dispute between the parties. He noted 
that the application before him was not about determining liability. Accordingly, his view was that 
it was going to be premature for him to proceed and do so. I agree with his approach. Accordingly, 
I am of the same view that there is a dispute herein between that Claimant and the Defendant in 
respect of the matter.

Thirdly, it is a requirement under section 6(1) of the Arbitration Act, and indeed part of the test 
laid in Universal Web (Pvt) Limited vs Malawi Examination Board (supra) that a party who wants 
to rely on an arbitration clause must show that he was, “at the time proceedings were commenced, 
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and still remains ready and willing to do all things necessary for the proper conduct of the 
arbitration.”

As held in Piercy v Young (supra), it is important for an applicant to show, by an affidavit, that he 
was willing and ready at the time the proceedings were commenced, and still remains willing to 
do all necessary things for the proper conduct of the arbitration. Apart from showing the applicant’s 
willingness in the affidavit, it is important that such willingness should also be demonstrated by 
presentation of documentary evidence or otherwise. As stated in MV Pcmormos Bay v 01am and 
United Bank for Africa PLC v Trident Consulting Limited (supra), it is not enough for an applicant 
to merely depose in an affidavit that he is ready and willing to do all things necessary to enable a 
matter to be decided by arbitration. It is important that he shows by way of documentary evidence, 
be it by a letter or letters, or otherwise, the steps that he actually took or is going to take to ensure 
that the arbitration takes place. Such steps must be demonstrated by way of documentary evidence, 
be it by way of letters, or otherwise.

Looking at the matter at hand, it is clear that there was prior engagement between the parties in 
respect of the alleged outstanding loan culminating in a letter written by the Defendant to the 
Claimant making assurances on how the Defendant intended to settle the same. This was all. There 
is no indication or any evidence to suggest that the Defendant took any further steps then, or 
thereafter, to refer the matter for arbitration. Further, the sworn statement filed by the Defendant 
in support of the application has not indicated or demonstrated any readiness and willingness on 
the part of the Defendant to do all the necessary things for the proper conduct of the arbitration. It 
falls short of the requirements. In my view, the current application has failed to demonstrate that 
the Defendant was, at the time the proceedings were commenced, and that it still remains, ready 
and willing to do all the necessary things for the proper conduct of the arbitration. On this basis, I 
decline the application in its entirety.

On the Defendant’s plea that this Court should decline jurisdiction of the matter, I find no basis 
for the same. Section 108 of the Constitution is very clear that this Court has unlimited original 
jurisdiction to hear and determine any civil or criminal proceedings under any law. The fact that 
the parties agreed that the applicable law, in respect of the facility agreement, was the law of 
England does not oust the jurisdiction of this Court to hear and determine this action. This Court, 
therefore, finds no basis for the Defendant’s plea to dismiss this action.

On the issue of costs, it is established that they follow the event. I award the same to the Claimant. 
In terms of how we proceed, the Defendant is hereby ordered to file their defence within 7 days 
from the date hereof. The matter shall then proceed for mediation.

Delivered in Chambers this day of 2022

Ja
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