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REPUBLIC OF MALAWI

IN THE HIGH COURT OF MALAWI 

COMMERCIAL DIVISION 

BLANTYRE REGISTRY 

COMMERCIAL CAUSE NO 288 OF 2018

BETWEEN:

KANSAWA INVESTMENTS CLAIMANT

-and-

BLANTYRE INTERNATIONAL UNIVERSITY COMPANY LIMTED DEFENDANT

CORAM: HON. JUSTICE J. ALIDE

Messrs. Ulaya and Khuleya, of Counsel for the Claimant
Mr. Chimowa, of Counsel for the Defendant
Mr. B. Ntonya, Court Clerk

Ruling

This was an application by the Defendant to pay the judgement sum of K32,045,865.78 by 
instalments. The background to the matter is as below.

The Claimant commenced this action against the Defendant by way of summons on 23 August 
2018, claiming the sum of K39, 508,376.00 being unpaid rentals; K12, 577,495.00 being interest 
on the unpaid rentals; K10, 976,100.00 being 3 months’ notice pay; K9, 459,306.15 being 
reimbursement of legal collection charges; repair costs to be assessed; and costs of the action.

The Defendant filed and served its defence on 19 September 2018, denying the claim. On 2 
October 2018, the Claimant filed an application for Judgement on Admission, under Order 12 rule 
29(4) as read with rule 33 of the Courts (High Court) Civil Procedure Rules 2017. The application 1



came before Justice Sikwese on 22 May 2019, and was partially contested. The Defendant denied 
owing the Claimant the sum of K39,508,376.00 as claimed. It however, admitted owing the 
Claimant the sum of K32, 045,865.78, in rental arrears, and contested the rest of the claims. 
Accordingly, the court proceeded and entered judgement on the sum of K32,045,865.78, and 
further ordered that the execution of the same be stayed pending the Defendant’s application to 
pay the debt by installments. The court further ordered that the Defendant do deposit an initial sum 
to be agreed by the parties within 7 days from the date of the ruling.

In line with the court’s ruling, the Defendant filed the present application to pay the judgement 
debt, in the sum of K32,045,865.78, by instalments. The application was supported by a sworn 
statement by Professor Charles Chanthunya, the Chancellor of the Defendant university. Counsel 
for the Defendant also filed skeleton arguments in support thereof. The application was opposed. 
A sworn statement, and skeleton arguments by counsel, Francisco Chikabvumbwa were filed in 
opposition. The application came before Justice Sikwese on 21 May 2020.

During the hearing of the application, the Defendant prayed to the court to allow it to liquidate the 
judgement debt by monthly installments in the sum of K250, 000. The Defendant argued that it 
was not in a position to pay the whole judgment debt at once because it had financial difficulties 
owing to the withdrawal of accreditation by the National Council of Higher Education, which 
affected their enrolment adversely. They, further, submitted that the coming in of Covid 19 further 
complicated their already precarious position because they could not admit students to the school. 
It remained closed for almost a whole academic year and made their financial situation even more 
dire.

In order to show to the court, the precarious position in which it was, the Defendant detailed down 
its liabilities and assets; a list of its debtors; and exhibited balances that were in its bank accounts 
maintained at various banks in Malawi. The Defendant further exhibited its Audited Accounts as 
at 31 December 2017, and Management Accounts as at 31 December 2018. In addition, the 
Defendant exhibited letters showing that it was struggling to pay its workers who had then 
threatened to go on strike. This was not all. The Defendant also exhibited two letters in which the 
Malawi Revenue Authority had issued the Defendant two strong warnings as a result of its failure 
to pay taxes in the sum of K174,353,017.36 and K35,652, 00.00 respectively. From the foregoing, 
the Defendant pleaded with court to allow it settle the debt by installments because it was not in a 
position to pay the same at once. To that effect it pleaded with the court to be allowed to pay the 
sum of K250, 000 every month towards the liquidation of the judgement debt.

On the other hand, the Claimant argued during the hearing that the Defendant had failed to make 
a full factual frank and honest disclosure of its true financial position upon which the court could 
have made an informed decision. It was argued that the application did not meet the standard 
required for such applications because the Defendant had simply shown the court its liabilities. 
The Claimant further argued that the Defendant should have exhibited actual bank statements and 
not just balances to enable the court to form its view on whether the applicant would be in aposition 
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to meet its obligations or not. The Claimant submitted that the bank balances exhibited in court 
did not show the true financial status of the Defendant.

The Claimant further submitted that the Defendant’ sworn statement was not clear on the expenses 
and receipts, and had also failed to show how the reduction of student enrollment from 2000 to 
261 had affected the Defendant. The Claimant further questioned how the Defendant had arrived 
at the proposed monthly repayment figure of K250, 000.

At the end of the hearing of the application, Justice Sikwese reserved her ruling. However, she 
ordered that, in the interim, the Defendant be allowed to make payments in the sum of K250, 000 
per month, in arrears from June 2019 to the date of the hearing, until judgment was pronounced. 
Unfortunately, the Judge was moved to another division before delivery of her judgement. This is 
how the matter found itself before me.

Before I proceed, let me point out that some progress was made in the interim. The parties resolved 
the outstanding issues during mediation. Accordingly, a Mediation Settlement Agreement was 
executed in which the parties agreed that the Defendant, in addition to the admitted sum of 
K32,045,865.78, was also going to pay the Claimant the following:

(i) The sum of K3,443,865.78 in lieu of one month’s notice;
(ii) Interest equivalent to the prevailing rate of inflation to be applied on the reducing 

balance basis on the sum of K32,971,336.16 from the due date to the date of full 
payment;

(iii) Legal collection charges to be assessed by the court if not agreed by the parties;
(iv) Repair costs to be assessed by the court if not agreed by the parties; and
(v) Party and party costs to be assessed by the court if not agreed by the parties.

This, essentially, marked the full resolution of the matter.

Having considered the application and the submissions, the issue in question is whether or not the 
Defendant made out its case for this court to allow it to pay the judgement debt herein in the sum 
of K32,045,865.78 by instalments, as pleaded.

Section 11(a) (x) of the Courts Act provides as follows:

“Without prejudice to any jurisdiction conferred on it by any other written law, the High Court 
shall have -

(a) Jurisdiction-
(x) to direct the payment of any debt by instalments”

Order 28 rule 59 of the Courts (High Court) (Civil Procedure) Rules provides that the court may 
issue an order authorizing the satisfaction of a judgement debt by instalment. In deciding whether 
to make such order a court shall have regard to rule 62(1) which lays down several things that the 
court must look at. Among other things the court must consider whether the enforcement debtor is 
employed; his means of satisfying the judgement debt; whether the judgment debt including any 3



interest shall be satisfied within a reasonable time; the necessary living expenses of the 
enforcement debtor and the enforcement debtor’s dependents; other liabilities of the enforcement 
debtor; and where the applicant is the enforcement debtor, whether having regard to the availability 
of other enforcement means, making the order would be consistent with the public interest in 
enforcing orders justly.

Rule 62(2) further states that a court may also have regard to any other matters that a court 
considers relevant.

In Leasing and Finance Company Limited v Maltraco [1997]2 MLR 250 the court laid down 
several issues that it ought to consider in an application to pay a debt by instalments as follows:

(a) it must balance the interest of a judgement creditor and his unfettered right to 
recover the debt at once, against a genuine failure by the judgment debtor to settle 
the debt at once upon full factual frank and honest disclosure of his means;

(b) it ought to be more cautious and more reluctant to allow instalments in a trading 
debt;

(c) a prayer by a judgement debtor to pay a debt by instalment is in essence a prayer 
for the court’s discretion, and most importantly it is a prayer for sympathy; and

(d) a judgement debtor ought to approach the court with clean hands and must disclose 
all the material facts in respect to his financial standing.

In Chikowa Produce Limited v Maldeco Aquaculture Limited HC (Principal Registry) Civil Cause 
No. 150 of 2013, it was held that generally a party applying to pay a debt by instalments must 
make frank disclosure of assets and liabilities.

In Stansfield Motors v National Bus Company Limited HC (Commercial Division) Commercial 
Case Number 15 of 2014 several considerations which would help a court to determine whether it 
must decline an application to pay a debt by instalments or not. Some of these considerations were;

(a) whether the judgment debtor’s financial means are enough to pay the judgement 
debtor in full;

(b) if it is obvious that the judgment debtor would not be able to comply with the 
instalment order;

(c) if the time for payment is unreasonable;

(d) if the proposed instalments will not result in a net reduction of the judgement debt 
because of the amount of interest that continues to run on the judgment debt; and

(e) where the judgement creditor will suffer hardship by the amount of time it would 
take to pay off the debt by instalment.
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In Patrick Zachepa v Leyland DAF Malawi Limited HC Civil Cause No. 3797 of 2001, an 
application to pay a debt by instalment was rejected by the court because the 20-month period that 
was requested by the applicant was deemed too long.

In National Bank of Malawi v Jumbe [2005] MLR 315 the court, refused to order payment of debt 
by installment due to among other things, the Defendant’s failure to disclose his full assets. The 
court had this to say:

“That as it may be, that it would take too long in such a trading or commercial debt and that there 
is no supporting evidence of the Defendant’s financial information coupled with the tendency I 
observed of not disclosing his full assets, I find it difficult to hold in favour of the Defendant. In 
fact, this being a commercial debt special circumstances must be shown why the application must 
succeed. In my view, this has not been accomplished.”

In Ecobank Malawi Limited v Suhail Faruk Makani t/a Makbros (supra) the Supreme Court of 
Appeal observed as follows;

“To be meaningful, a full factual frank and honest disclosure of the judgment debtor’s means should 
ideally be voluntary; and a judgment debtor should avoid being pressed on cross examination to 
disclose his financial position when such disclosure could have been made voluntarily.”

In a nutshell, in considering an application for payment of a judgement debt in instalments, the 
court is called upon to look at, and balance, wide ranging issues in order for it to reach at a proper 
decision. Top among that is the judgement debtor’s full factual frank and honest disclosure of his 
financial position. This is at the core of the law governing applications for payment of a debt by 
instalments.

This court has considered submissions by both parties in this matter. It is trite that in considering 
these sorts of applications, the court must look at both sides and make sure that a proper balance 
is struck to ensure that neither party is prejuced. It must ensure that a Claimant who has been put 
out of his money recovers what is rightful to him within a reasonable time, and measure, bearing 
in mind that the value of money is consistently on the decline. On the other hand, the Court must 
also ensure that a judgement debtor, who has, for plausible reasons, suffered financial hardships 
should not be left to starve and die because of stringent conditions which the court may have 
imposed on him as part of payment of the debt by instalments. Both sides must be looked at.

The Defendant’s story in this matter has been a sorry one. It is very clear that some of the 
circumstances which led to the Defendant to found itself in this dire financial situation were purely 
outside its control. From the presentation of its assets and liabilities, and cash in hand, as well 
Management and Audited Accounts, it is clear that the Defendant’s financial situation at that point 
was indeed dire. In fair terms, the Defendant was insolvent.

The Claimant argued that the Defendant had failed to present a full factual frank and honest 
disclosure of its financial position hence the application should not be allowed. I have looked at 
and considered the Defendant’s submission. In my view, and with due respect to the Claimant, the 
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documentation presented in this court, supported by the Audited and Management Accounts 
presented a fair view of where the Defendant was in terms of its financial position. Therefore, the 
Defendant’s obligation, to present a full factual frank and honest disclosure reflecting its true 
financial position at the time of this application, was discharged.

I have considered all the issues as presented herein. As laid down in Leasing and Finance Company 
Limited v Maltraco (supra), I am mindful that this court must balance a lot of factors before 
considering whether to allow payment of a debt by instalments. More so, this being a debt by 
business entities, this court has exercised its cautiousness and reluctance to consider allowing the 
application. However, I have taken cognizance of the fact that the Defendant’s poor financial 
position was not entirely of its own making. Unforeseen circumstances, mainly the coming of 
Covid 19 played a major role in pushing the Defendant to such a financial mess. Further, the 
defendant’s voluntary and forthright presentation of its financial position has demonstrated the 
level of disclosure that is required in these sorts of applications, and has given this court a clear 
view of the Defendant’s financial position. It was not inspiring. 11 will therefore be very harsh for 
this court to look aside and ignore the Defendant’s cry for mercy. I therefore exercise my discretion 
and allow the application.

In terms of the instalments to be paid, this court has exercised its mind and has, again, balanced a 
lot of factors in play. It has been long since this indebtedness was incurred. As I observed that the 
Defendant was in difficult financial situation, I am mindful that the Claimant has been kept out of 
the use of its money for quite some considerable time. As I ascertain what would be the proper 
instalments to be paid by the Defendant, I must also consider if the Defendant will be able to 
comply with whatever will be ordered by this court. I must also look at the Claimant and consider 
if the instalments to be ordered by this court are going to be meaningful, and will timely make 
good the Defendant’s indebtedness. All these have exercised my mind and have been taken into 
consideration.

I bear in mind that the Defendant had, then, asked the court to be allowed to settle the judgement 
debt in the monthly sum of K250,000 per month. Looking at the Defendant’s financial statements 
then, I kept wondering how it was going to afford the monthly sum of K250,000 that they had 
proposed during the hearing of the application. No wonder, that it was very clear, subsequently, 
that they were failing to consistently remit the K250,000 as ordered by the court. However, I have 
looked at the fact that the Mediation Settlement Agreement that had been executed by the parties 
in respect of the other limb of claims had inevitably increased the judgement debt. It will not be 
good Case management for this court to ignore that aspect and proceed just to consider the original 
amount. I do not want to create a situation in which the Claimant should come back with another 

application to pay those amounts by installments. This court must rationalize on time and ensure 
that things are dealt at once as much as possible. Accordingly, I also have in mind the amounts 
forming part of the Mediation Settlement Agreement in making this determination.
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Further, I would like to take note that the Defendant did, subsequent to the application, inform this 

court at some point that the events that were a source of its miserable financial situation were no 
longer in play. Accordingly, this court took notice that the accreditation of the institution had been 

restored. The court also took judicial notice that the restrictions imposed by the government on 
learning institutions due to Covid 19 had largely been lifted and educational institutions were 
operating normally.

After considering and taking into account all these factors, it is my view that monthly instalments 
in the sum of KI,250,000 are reasonable in the circumstances. Accordingly, it is ordered that the 
Defendant do pay the Plaintiff the sum of KI,250,000, every month, until the whole outstanding 
amount is fully liquidated. I also award costs for the current application to the Claimant

Delivered in Chambers this.... day of...
2022

Jab^ar^j^e^
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