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Citation 

Interpretation 

Act Na. 9 al 
2016 

Cap 46:03 

Matters to 

consider in 

determining 

Whether an 

applicant is a 

fit and proper 

person 

2nd March, 2017 

First Schedule 

Second Schedule 
Third Schedule 

IN EXERCISE of the Powers conferred by section 38] of the Insolvency Act. J, Josepu MWANAMVEKHA, Minister of Industry, Trade and Tourism, make the following Regulations-— 

Pary [— PRELIMINARY PROVISIONS 
1. These Regulations may be cited as the Insolvency (Practitioners) Regulations, 2017. 

2. In these Regulations, uniess the context otherwise requires “business” includes the carrying on of any trade, profession or vocation and the discharge of the functions relating to any office or employment; 

“insolvency legislation” includes the insolvency Act and the - Companies Act: 

“insolvency practice” means the catrying on of the business of acting as an insolvency practitioner or in a corresponding capacity under the law of any country or territory outside Malawi, and for this purpose acting as an insolvency practitioner shall include acting as a trustee in sequestration or a judicial factor on the bankrupt estate of a deceased person, receiver, receiver and Manager, administrator or liquidator: 
“insolvency work experience” means engagement in work related to the administration of the estates of persons in respect of which an othee-holder has been appointed: 
“otlice-holder” means a person who acts or has acted as an insolvency practitioner, receiver, g trustee in bankruptes, provisional liquidator, or liquidator, supervisor on an individual voluntary arrangement, a nominee. an administrator of a company reorganization or in a corresponding capacity under the law of any country outside Malawi: 

     
“professional jegis’ “mezns ecuren: goveming any profession recognised AST and these Revujations: 

    
“fegister” means the “E8052 OT nac.venes practitioners referred to in section 8 of the Act: 
“recognized professional bods” means a professional body declared as such by the Minister in accordance with section 31! of the Act: and 
“relevant time’ in relation to an individual making an app ication, means the time of making the application. 

PAR? I] —-REGISTRATION OF INSOLVENCY PRACTITIONERS 
3.—(1) A person shall not be allowed to acl as an msolvency practiuoner, unless he - 

{a) 18 a member of 4 recognized professional body; 
(6) meets the education, practical training and experience requirements as set out under these Regulations: and



269 

tnd March, 2017 

(c) is a fit and proper person to so act in terms of the Act and these 

Regulations. 

(2) Notwithstanding sub-regulation (1) fa) and (b}, a person shall be 

deemed qualified under section 311 ()y (a) of ine Act, if ne has been admitted 

to the practice of insolvency in any jurisdiction that regulates such practice, to 

at jeast the standards obtaining in Malawi. 

(3) The matters to be taken into account in determining whether an 

applicant is a fit and proper person to act as an insolvency practitioner shali 

include— 

(av) whether the applicant has been convicted of any offence 

involving fraud, dishonesty or vielence: 

(b) whether the applicant has contravened any insolvency 

legislation, professional legislation oF any other written law in Malawi or 

of any country outside Malawi, which corresponds to such pieces of 

legislation, 

(c) whether the applicant has ever been suspended or removed from 

the practice of a recognized professional body 1 Malawi or by a 

comparable professional body outside Malaw1, 

id) whether the applicant has engaged m any practices in the course 

of catrying on business appearing to be deceitful or oppressive oF 

te 
otherwise unfair of improper, whether unlawful or not, OF which 

otherwise east doubt upon his probity or competence for discharging the 

duties of an insolvency practitione
r; 

we 
(e) whether, in respect of any insolvency practice carried on by the 

applicant at the date of, or at any time prior to, the making of the 

application. there were established adequate systems of control of the 

practice and adequate records relating to the practice, including 

acepunting records. and whether such systems of control and records 

have been or were maintained on an adequate basis: 

(f) whether the insolvency practice of the applicant is being carried 

on, or where the applicant is not yet carrying on such a practice, with the 

independence, integrity and the professional skills appropriate to the 

range and scale of the practice and the proper performance of the duties 

of an insolvency practitioner: oF 

(¢) whether the applicant, in any cage where he has acted as an 

insolvency practitioner. has failed to disciose fully to such persons &s 

might reasonably be expected to be affected thereby circumstances where 

there is, or appears to be, a conflict of interest between his so acting and 

any interest of his own, whether personal, 
financial or otherwise. 

(4) An insolvency practitioner who is suspended or removed from the 

practice of a recognized professional bedy in Malawi or by a comparable 

professional body outside. shall give notice of that fact to’ the Director. in 

the form specified in. the Farsi Schedude, within 7 days of the fri 

‘nsolvency prachhonet reeewving novice of the suspension OF removal from the Schedute 

practice.
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aS an insolvency Practitioner shall submit an application to the Director or the 
Minister, as the Case may be, in the form specified in the Firsr Schedule, for 
the registration of his name to be entered in the register Pursuant to the Act. (2) An application for registration ta Practice as an insolvency 
practitioner shal] be decoipanied by prescribed fees, as set out in the Second 
Schesiule, 

(3) Fees paid under sub-regulation (2) shall not be refundable regardless 
of the outcome of the application. 

(4) On issuance of 4 certificate of registration to Practice as an 
insolvency practitioner, an applicant shal] Pay fees as set out in the Second 
Schedule, 

(5) The Director shail inform an applicant of the Outcome of the 
application within 28 days of his receipt of a complete application and the 
application fee, 

(6) An application that is required to be made to the Minister 
under section 312 of the Act, shall be channeled to the Minister through the 
Dhrector, 

(7) For the purposes of section 312 (2) Ca) of the Act, the competent 
authority shall be the Director, 

3. For the Purpose of an application for registration es an INSO|\ ency 
practitioner, the Director or the Minister, as the case may be— (a) May register a Person subject to such conditions, aot Inconsistent with Act and these Rules, ag he Inay deem expedient: and 

(5) shali inform a person in writing of his registration in such Manner as he may determine, 

O—0)) The Direciur or the Mtmister, as the suse may be. may refuse te 
register a person as En 
satisfy the requirements ot 

   

   

  

Sens Practiuoner where the Person does not “2 Avt or these Regulations 
(2) Where the Director or the Sfinister, as the case may be, refuses to 

register a person as an insolvency Practitioner, he shall inform the person, in 
writing, of the refusal, including the reasons for the refusal, within 28 days of 
receipt of the application and any documents in support of that application by 
the Director or the Minister. as the case may be, 

4.—(1) A recognized professional bedy shall provide to its members who wish to register under the Act, such training and examinations relating tw the law and practice of insolvency as the Director nay, in writing, determine. (2) Within 3 years after commencement of the Act, an application for 
registration as an insolvency practitioner shall be accepted, if the applicant can demonstrate to the Director, in Writing. his experience in the practice of Insolvency without the need to lnderga such training and examinations as 
may be required by sub-regulation (ty.
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1 (3) Gn every renewal of registration wider the Act, au insolvency practitioner shall provide evidence of any continuing professional education related to the practice of insolvency provided or recognized by a recognized professional body undertaken during the two years Immediately preceding the application for renewal of registration. 
(4) The Director May exempt any person from the examination requirement under these Regulations if the person has pursued, successfully, a course m insolvency at an accredited institution in the country of gualificauion at leruiary Jevel. 

8.—(1) The Director may accept for registration ay insolvency practitoner who is qualified to act im any jurisdiction outside Maiaw1, where Suh jurisdiction regulates its InsCLVENCY practice to at least the standards oblaining in Malawi. 

(2) Where the insolveney practitioner is not from an English speaking country or background. he shall provide evidenee of his ability to speak and write in English language, as the Director may determine, 
(3) Language requirements in sub-regulation (2) shall not apply in cases oF cross border insolvency, except that the applicart for registration in a case of cross border insolvency shall provide translations of documents in accordance with the 4 uthentication of Documents Act, that would entitle the applicant to practice as an insolvency practitioner to ihe Director, 
(+) On ceasing to practice, an insolvency Practitioner shall complete Form 2 in the First Schedule and submit it to the Director 

9 In addition to any rules of ethics to which an Insolvenc tay be subject to in his recOwnlzed professional] bedy, lie sha biect fo the ethical guidelines as provided in the Third Schedule 
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Part [i -REMUNERATION 
10.—(1) An administrator of a company reorganization, a receiver, a liquidator, including in a members’ voluntary winding-up, or a trustee in bankruptey is entitled to receive remuneration for services as an olfice-holder, 

(2) The basis of remuneration shali be fixed— 
fd) not to exceed 5 percentage of the value of— 

() the property with which the administrator of a company teorganization has to deal with: or 
Gi} the assets which are realised, distributed or both sealised and distributed by the liquidator or trustee: and 

(/} by reference to the time properly given by the office-holder and the office-holder’s siaff in attending to matters arising in the company reorganization, winding-up or bankruptcy, as a set amount or any eombination of them and different bases may be fixed in respect of ditferent things donc by the aftice-holder. 

Qualifications 
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language, cto 
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SS 
  

(3) Where the basis of remuneration is fixed as in sub-reyulation (2) ij}, different percentages may be fixed jn respect of different things done by the office-holder nat exceeding the aforesaid § percent. 
(4) In arriving at a determination, regard shall be had to the following maticrs-— 

(a) the complexity or otherwise, of the case: 
()) any respects in which, in connecuon with the company’s ar bankrupt's affairs, there talls wn the office-holder, aby responsibility of an excepional kind or degree: 

(c) the effectiveness with which the office-holder appears to be carrying OuL. oF to have carried out, the olfice-holder’s duties as such; and 

(¢) the value and nature of the property with which the office- hoider has to deal, 

(3) Where the office-holder is a legal practitioner and employs his firm, ot any partner in it, to act on behalf of the company, profil costs shall not be paid to his firm, unless expressly authorised in the determination by the creditors’ conimitiee or, where one is not available, the Court, 

Movedure for committee shail, SubItet to sub-reoulation (4). determine the basis or 
Jete b 

aoe 
vs Tas remuneration, detennination 

Remuneration: H.—(1) Except in a shareholders’ voluntary winding-up. the creditors’ 

{2} Where there is na committes, or the committee does net make the requisite determination, and-— 
(in a compen. 

Sub-reguiation ian o> 

  

SS sass does not fall within 

    dea 
SR Ue Sg einding-up by the (SU tos 4 

  

a ayaanpae a pe ye anes BHA neeay Bang x : SS - < 30e Sasyoen 
ihe basis ¢f remuneration may be ised by a raso on of 2 meeting of the creditors,   

(3) Where the administrator has made a Stelement under section 35 (33 () of the Act and there is po creditors’ commuittee, or the committee does jot make the requisite determination, the basis of the administratac’s remuneravion may be fixed by the approval of 
(a) each secured creditor of the Company; oF 
(2) preferential creditors whose debts amount to more than $0 percent of the preferential debts of the company, disregarding debts of any creditor who does not respond to an invitation to give or withhold the anproval. 

(4) In a shareholders? voluntary windin-up, the company in a general ineeting shall detennine the basis of the remuneration. 
(3) Where the basis of the administrator's remuneration or Itquidator’s Temuneration ina voluntary w mnding-up, including a shareholders’ voluntary winding-up, is not fixed as provided in sub-regulation (1), (2}. (3) or (4), it 

“«
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shall. on application by the administrator or liquidator, be fixed by the Court. 
(6} An application under sub-regulation {5) may not be made by the administrator or liquidator without having first sought fixing of the basis in 

accordance with sub-regulation (1), (2). (3) or {4}, as the case may be, and in any event may not be made more than [8 months after the date of the administrator's or liquidator’s appointment. 

(7) Ina shareholders’ voluntary winding-up. the liquidator shall deliver 
at least 14 days’ notice of an application under sub-regulation (6) to the company’s contributories, or such one or more of them as the Court may direct. and the contributories may nominate one or more of their number to 
appear. or be represented, and to be heard on the application, 

(8) Where, in a winding-up by the Court or bankruptcy. the basis of 
renuneration is net fixed as above alter the hguidater or trustee has 
requested the creditors to fix the basis in accordance with sub-regulation (2), 
or in any event within 18 months atier the date of the iiquidator’s or trustee’s 
appointment, the liquidator or trustee is entitled to such slum as 1s arrived at 
after taking into account all matters referred to in this regulation. 

(9) That part of the trustee’s remuneration calculated under sub-regulation (8) by reference to the Court shall not exceed 5 per cent of the 
bankruptcy estate. 

(10) Where a number of persons are appointed as administrators or joint 
uguidators or trustees, they shall agree between themselves as to how the 
remuneration payable should be apportioned, and any dispute arising between 
them may be referred to— 

(a) the Court, for settlement by order; or 

(6) the creditors’ committee, a meeting of creditors or in a 
members’ voluntary winding-up. the company in general meeting, for 
settlement by resolution. 

(11) For the purposes of this regulation. a Joint appointment shall be 
regarded us one insolvenes practitioner. 

12.41} Where the basis of 

(a) the administrator’s or trustee's renwneration has been fixed by 
the creditors” committee: 

(6} the liquidator’s remuneration has been fixed by the creditors’ 
committee: 

(<0 the liquidater’s remuneration had been fixed by the creditors’ 
committee in a preceding company reorganization and the administrator 
had not subsequently requested an increase under this rule: or 

(d) the remuneration fixed is considered inappropriate or the amount 
fixed is considered insufficient by an office-holder, 

the office-holder may request that the amount be increased or the basis 
changed by resolution of the creditors. 

12) Where -- 
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(a) the administrator has made a statement under section 35 (8) (6) 
of the Act: : 

()) the basis of the administrator’s remuneration has been fixed by 
the creditors’ committee; and 

{c} the administrator considers an amount fixedto be insufficient or 
the basis fixed to be ineppropriate,the administrator may request that the 
amount be increased or the basis changed by the approval of— 

{1} cach secured creditor of the company; 

(i) if the administrator has made or intends to make a 
distribution to preferential creditors: and 

{it} preferential creditors whose debts amount to more than $0 
percent of the preferential debts of the company, disregarding debts 
of any creditor who does not respond to an invitation to give or 
withhold approval, 

13.—{1}) Where the basis of --- 

(«) the administrator’s remuneration has been fixed— 
(1) by the creditors’ committee. and the administrator has 

requested that the amount be increased or the basis changed by 
resolution of the creditors, but the creditors have not changed it; or 

(1t} by resolution of the creditors: 

(6) the liquidator’s remuneration has been fixed— 
(i) by the creditors’ committee, and the liquidator has 

requested that the amount be increased or the basis changed by 
resolution of the creditors. but the creditors have not changed it; or 

(0) Sy resolution of the creditors. in a members’ voluntary 
winding-up. by the company in general meeting: or 

(c} the trustee’s remuneration has been fixed— 

(1) by the creditors’ committee, and the trustee has requested 
that the amount be increased or the basis changed by resolution of 
the creditors, but the creditors have not changed it: or 

Qi} by resolution of the creditors, or and the office-holder 
considers an amount fixed to be insufficient or basis fixed to be — 
inappropriate, 

the office-helder may apply to the Court for an order increasing the 
amount or Changing the basis. 

(2) Where the administrator has made a statement under section 35 (3) 
(6) of the Act, that the basis of the administrator's remuneration has been fixed 
by the approval of creditors in accordance with these Regulations and the 
administrator considers an amount fixed to be insufficient or basis fixed to be 
inappropriate, the administrator may apply to the Court for an order 
increasing the amount or changing the basis. 

(3) Where an application is made under sub-regulation (2), the 
administrator shall deliver notice to each of the creditors whose approval was 
sought,



2nd March, 2017 

(4) The adininistrator, liquidator, except in a members’ voluntary 
winding-up, or trustee shall deliver at least [4 days’ notice of the application 
lo the members of the creditors’ committee and the committee may nominate 
one OF niore members to appear, or be represented. and to be heard on the 
application. 

(3) Where there is no creditors’ committee, the office-holder’s notice of 
the application shall, except in a members’ voluntary winding-up, be delivered 
to such one cr more of the company’s creditors as the Court may direct, and 
those creditors may nominate one or more of their number to appear or be 
represented, 

(6) fh a members” voluntary winding-up. the liquidator shal] deliver at 
least 14 days” notice of the application to the company’s contributeries, or 
such one or more of them. as the Court may direct and the contributories may 
nominate one or more of their number to appear, or be represented, and to be 
heard on the application. 

(“) The Court may. if it appears to be a proper case, ineluding in a 
members’ voluntary winding-up, order the costs of the offic¢e-holder’s 
application, including the costs of any member of the creditors’ committee 
appearing or being represented on it. or of any creditor or contributory so 
appearing or bemg represented, to be paid as an expense of the administration 
or liquidation or out of the bankruptcy estate. 

14.—{°} Where, after the basis of the office-holder’s remuneration has 
been fixed, there is a material or substantial change in the circumstances 
which were taken into account in fixing it, the office-holder may request that 
it be changed. 

{2) The request shall be made— 

(cr) where the creditors” committee fixed the basis, to the committee; 

(6) where the creditors fixed the basis. to the creditors: 

(c} where the Court tixed the basis, by application to the Court: or 
(d} where. in a winding-up or bankrup:ey. the remuneration was 

determined by the liquidater or creditors’ committee if there is one and 
otherwise, to the creditors, 

and regulations 11. [2,13 and 14 shall also apply, as the case may 
be 

(3) Any change in the basis tor remuneration applies trom the date of the 
request under sub-regulation (2) and not for any earlier period. 

15. Where a new administrator, liquidator, including in a members” 
voluntary winding-up, or trustee is appointed in place of another, any 
determination, resolution or Court order in effect under regulations 11,12, 13. 
and 14, immediately before the former office-holder ceased to hold office, 
continues to apply in relation to the remuneration of the new office-holder 
until a further determination, resolution or Court order is made in accordance 
with regulations 11, £2.13 and 14, 

16,.—(1) In a case, including in a members’ voluntary winding-up, in 
which the basis of the etfice-holder’s remuneration is a set amount and the 
termer office-holder ceases, for whatever reason. to hold office before the 
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OR re 

time has elapsed or the work has been completed in Fespect of which the 

amount was set, application may be made for determination Of what portion 

of the amount should be Paid to the former office-holder or the former 

office-holder’s Personal representative in respect of the time which has 

actually elansed or the work which has actually been done (2) An application may be made by—. 
(2) the former office-holder or the former office-holder’s personal 

representative within the period of 99 days beginning with the date upon 
which the former otfice-hoidey ceased to hold office; or (6) the office-holder for the time being in Office if the former 
office-holder or the former office-holder’s personal representative has 
NOE applied by the end of that period. 

(3) An application shall be made—- 
(a) Where the creditors’ committee fixed the basis. 10 the cammittee: 
(0) where the creditors fixed the basis, to the Creditors for a 

resolution determining the portion: 
(ct where the SOmpany in general meeting fixed the basis, to the 

company for a resolution determining the Portion; or () where the Court fixed the basis. to the Court for an order 
determining the portion, 

(4) The applicant shali deliver g COpyY of the application to the 
office-holder for the time DEINng oF to the former office-holder or the former 
office-holder’s persona! representative, as the Case may be (‘the recipient’), (5) The recipient May, within 28 days of receipt of the copy of the 
application, deliver é botice of intent to 

fd) make Peplesertations ta. 
(2) the crediurs’ COMI eg: 
QU) The ert: o 
(1) the COMMPANS i ues 

  

(4) appear or be represen te Og ee Cru Sy ew vase may be, 

  

(OVA determination Mas not be mage HES RILEY 2B soe 5 uatl expiry of 
the 2! days referred to in sub-regulation +<,. UID IRS revinient does deliver a 
Olice Of intent jn accordance with sub-regula = SEEL the recipient has 
been afforded the SPPCtiunity to make PCBTeSertations ar ty appear or be 
represented, as the case May be, 

    

(7) Where the former office-holder or the rurm 
personal representative, whether or fot the original appre 
the portion determined upon epplication to the creditors’ 9 
creditors ig insufficient, that person Inay appiy— 

' Office-holder’s 
mm. Considers that 
committee ar the 

a 

a 
v 

(2) in the case of a determination by the cOMmMittee, to the creditors 
tor a resolution increasing the Portion; and 

()) in the case ofa resolution of—
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(1) the creditors, whether under sub-regulation (3) (4) or under 
Paragraph (@): or 

(i1) the company in general meeting, 

to the Court for an order increasing the portion, and sub-regulations (4), 5 and (6) shall apply, as appropriate. 

17.—(1) The following persons may apply to the Court for one or more Creditors’, of the orders provided in sub-regulation (1])— 
contributo- 

{a) a secured creditor: 

(6) an unsecured creditor with either— 

(1) the concurrence of at least 10 percent in value of the unsecured creditors, including that creditor; or 
(1) the permission of the Court: 

(china sharcholders’ voluntary winding-up— 
(1) members of the company with at least 10 per cent of the members having the right to vote at general meetings of the 

company: or 

(tt)a member of the company with the permission of the Court; or 

(¢) the bankrupt. 

(2) An application may be made on the grounds that—. 

(} the remuneration charged by the offtce-holder: 

i) the basis fixed for the office-holder’s remuneration under these 
Regulations: or 

(c}) expenses incurred by the office-halder, 

iS or are, in all the circumstances, excessive or, in the case of an 
application under paragraph (8), inappropriate, 

(3) The application by a creditor or member shall be made no later than four weeks after receipt by the applicant of the progress report, or the final report. which first reports are the basis of the charging of the remuneration or 
the incurriig of the expenses in question {the re.evant report’). 

(4) An application by the bankrupt may be made only on one or both of the grounds in sub-regulation (2) (a) and (c) and no later than— 

(a) four weeks after receipt by the bankrupt of thereport under these 
Regulations; or ; 

(6) in all other cases. four weeks after receipt by the bankrupt of 
notice. 

(5) Where the Court considers tha: no sufficient cause is shown for a reduction, it shall deliver to the applicant notice to that effect, and— 
(a} if, wathin five business days of delivery of the notice, the applicant applies to the Court to fix time and venue for a hearing, 

without notice to any other party, as to whether sufficient cause is shown, 

ries’ or 

bankrupt’s 
claim that 

remuneration 

is, or other 
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excessive
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the Court shail do soy and 

(2) if the applicant does not deliver notice jn accordance with Paragraph (et), the Cour May dismiss the application without a hearing, (6) The bankrupt may only make an application, under this regulation, with the permission of the Court, 

(7) Without Prejudice to the generality of the matters which the Court - may take into account, permission shall not be given, unless the bankrupt shows that— 

(a) there 5, or would be; or 
()) it is lixely that there shail be, or would be, 

but for the mmuneration or expenses in question. a surplus of assets to wnich the bankrupt would be entitled. 
(8) The Court shall fix the date, time and venue for the application to be heard and deliver notice to the applicant if 

(a) the application is not dismissed: 
(5) alter a hearing under sub-reguiation (5) (a): 
tc} Mithour a hearing in accordance with sub-regulation (5) (4); or (d) the bankrupt is given permission under Sub-regulation (6), (9) The time fixed under sub-regulation (8) shall be not less than 28 days, after delivery to the applicant of the notice under sub-regulation (7). 

(10) The applicant shall, at least 14 days before the hearing, deliver to the office-holder a notice Stating the date. time and venue, and accompanied by a copy of the application and of any evidence which the applicant intends to provide in support of it, 

(1) Where the Court considers the application to be well-founded, it shall make one or more of the follawing orders— 
(a) an order reducing the amount of remuneration which the office-hulder js entitled to charge: 
(5) an order reducing any fixed amount; 
fc}an order changing the basis of remuneration: 
(/) an order that some or all of the remuneration or expenses in question be treated as not being expenses of the administration or winding-up or bankruptey expenses: 
(e} an order thai— 

(1) the administrator or liquidator or the administrator's or liquidator’s Personai representative Pay to the insolvent debtor, the amount of the excess of remuneration or expenses or such part of the excess as the Court may specify: or 
(il) the trustee or the trustee's personal representative pay to such Person as the Court may specify as property comprised in the bankrupt’s estate; or
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(A) any other order that it considers Just. 

(t2) An order under sub-regulation 11 (4) or (c) may be made only in Tespect of periods after the period covered by the relevant report, 

(13) Unless the Cour orders othemwise under sub-regulation (11), the costs of the application shall be paid by the applicant. and are not pavable as an expense of the administration or as winding-up or bankruptey expenses, 
(14) The Court may order that the costs may be payabie by the applicant, the respondent or as an expense. 

18.—-Where a resolution is proposed in an insolvent or compulsory winding-up or bankruptey which affects a person in relation to that person’s remuneration or conduct as liquidator or trustee. actual, proposed or former, the person and the associates of the person shall not vote on it, whether as creditor, contributory, proxy-holder or corporate representative, except so far as permitted by these Regulations. 

19. The provisions of this Part in relation to fees shall apply to the 
Official Receiver. 

Part IV—-FHr REGISTER OF INSOLVENCY PRACTITIONERS 

20.—( 1) In accordance with section & of the Act. the Director shail keep 
and mainlain a register of insolvency pructitioners. in an electronic ferm or in any other manner as he may determine. 

(2) Subject to sub-regulation (3), the register shall be available for access 
and searching by members of the public at all times. 

{3) The Director may refuse access to the Register or suspend its 
Operation, in whole or in part, if the Director determines that it is not practical 
to provide access to the Register. 

2]. The purposes of the register shal! be :o— 
(@) enable members of the public to — 

(1) determine whether a person is a registered insolvency 
practitioner; 

(11) choose an insolvency practitioner from a list of registered 
insolvency practitioners: and 

(iit) have access to contact details of their preferred insolvency 
practitioner: and 

(2) assist any person in the exercise of the person's powers. or the 
performance of the person’s functions. under the Act or any other written 
law, : 

22. The Register shall contain the following information about each 
registered insolvency practitioner— 

ia) the person’s full name: 

()) the person’s business address, both physical and postal: 
(cl the name and contact details of any recognized professional 
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bodies of which the person is a member; and 

(d) any othe: intormatnion or documents prescribed by the Act or 
these Regulations, 

Diregtor may 23. The Director may make any amendment to the register that is 
amend. omlt. necessary to— 

remove ur . . . . . . 
restrict avcess {a} reflect any changes in the information that is contained in the 
fo Information register: 

in the revister . to 
(&) correct a mistake caused by any error or omission on the part of 

the Director: or 

(¢) comply with a Court order. 

‘ PART V—MISCELLANEGOUS PROVISIONS 

Insolvency 24, Where an insolvency practitioner is appointed in a cross-border 
pracutioners insolvency under regulation 9, he shall only be appointed jointly with an 
ce border inselveney practitioner resident in Malawi. 

Professional 25. An insolvency practitioner shall not be appointed by the Court, in 
indemnity any case, if he is not in possession of professional indemnity insurance 

applicable to the negligent performance or non-performance of his duties as 
an insolvency practitioner generally, or as the Court may determine in 
accordance with the insolvency rules governing such appointments. 

Prohibition 26, For the purposes of section 180 of the Act, the preseribed period 
periad shall be 5 years. 

Resovation 27, The Companies (Liquidator’s Fees) Regulations are hereby 
revoked, 

FIRST SCHEDULE 

Ree 41) 

Fors: | 

APPLICATION FOR REGISTRATION AS AN INSOLVENCY PRACTITIONER 

Pari l 

PERSONAL DETAILS 

DNATILE o. senpsaseer cosceuecnseumeemunnreemenameenemumanaett unelmecmnmeticte SinertiaSi{s SERIE MRERNEITSS sees genres 

Na@UOnHIMNS 22.2 maseanenamn eames @ Lofehigg SoaniREEmARaRARMRESRmETa SMM Ree aezvaaanenae mena Rear ORSGRE 

Form of Identification and Number 

Cellphone number 

QOUCGBAGTES® soncscecmmanmeenaaceemest seer ER aE ee eee 

Residential address
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Qualifications held 

PART II 

PROFESSIONAL EXPERIENCE 

Name of institution 

COUMNEDY OF IMSULUMON cee ee nee ned r tr nttte nett teen net snt ene enenen ens egs 

Date of qualification 

Membership of professional body 

. None ....... Accountancy... Law......... Neher (Tick as appropriate) 

Other professional qualificanons and/or membership of international insolvency 

associations 

Enclosures to attach to this form 

(i 

{2) 

Certified copies of professional qualifications (insert names of ceruficates) 

Certified copies of professional body memberships (insert names of professional 

bodies} 

Schedule of cuses in which you acted as an insolvency practitioner and the values of 

assets involved (insert extra pages as necessary) 

On signing this form I declare that— 

(c) The particulars given in this form are true, accurate and complete to the best of my 
knowledge and belief and ] will provide such further information as the Director of 

Insolvency may request. 

ih) lama fit and proper person and Tam not under any suspension. 

tc) | have taken out professional indemnity insurance of at least K20.000,900 for at 

least hwo years coterminous with any registration that may be granted. 

(d@) T undertake to abide by the provisions of the Insolvency Act and related pieces of 

legislation.
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(e) I understand that a false declaration will invalidate this application or any 
registration granted and that I may be liable to prosecution. 

if) I authorize the Director tp use, verify and make any inquiries relating to the 
information provided on this form and in relation to any other matter concerning 
this application, 

(g} lundertake to notify the Director in the event of any change in the above. 

Signature 

Before me: 

Commissioner of Oaths 

FORM 2 

Regs. 3 (4) and 8 (4) 

NOTICE OF CEASING TO HOLD OFFICE AS AN INSOLVENCY 
PRACTITIONER 

TO: The Director of Insolvency 

TAKE NOTICE that I have ceased to hold office as an insch éncy practitioner for a period of 
6 months. 

Full name of insolvency practitioner...........0000..... beets 

Lswrname first, in block letters] 
Date of ceasing to hold any office as an insolvency practitioner ec cooeecceeceee cence. 
State the nature of the office the insolvency practitioner last held and has now ceased to hold 

(State whethet liquidater. trustee of a bankrupt estate, supervisor on an individual voluntary 
‘rangement, receiver or administrator in a company reorganization) 

Dated this ...... day ef 20... 

Signature of Insolvency Practitioner 

SECOND SCHEDULE 

Reg 4(7) and 44) 

FEES 

Adatter 
Amount 

K t 
|. Appiication tees for registration to practice as an insolvency practitioner 20, 000 00 
2. On issuance of certificate of registration 300, 000 00
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THIRD SCEEDULE 

(Reg. 9) 

INSOLVENCY PRACTITIONER’S ETHICAL GUIDELINES 

GENERAL APPLICATION OF THE GUIDELINES 

PART A 

Introduction 

These guidelines are intended to assist insolvency prachtioners meet the obligations 

expected of them by providing professional and ethical guidance, Unless otherwise 

stated, the foilowing definitions shall apply— 

“authorising body” means a professional body to which the insolvency 

practitioner belongs: 

“close or immediate family” means a spouse or equivalent, dependant, parent, 

brother, sister, child or sibling: 

“entity” means a body corporate: 

“individual within the practice” means the insolvency practitioner, any principals 

in the practice or any employees within the practice; 

“insolvency practitioner” means the receivers or receiver and manager, liquidator, 

including provisional liquidator, or trustee in bankruptcy under the Insolvency Act; 

“insolvency practitioner’s team” means any person under the control of the 

insolvency practitioner, whether as a partner, employee. consultant or associate; 

“practice” means the organisation in which the insolvency practitioner practices, 

“Insolvency practitioner appointment” means a formal appointment under the 

terms ot a charge, secured debenture, or the Insolvency Act; and 

“principal” means in respect of a partnership, a pariner. in respect of a sole 

practitioner, or that person or any person who is held out as being a partner. 

These guidelines shal! apply to all insolvency practitioners. Insolvency practitioners 

should take steps to ensure that the guidelines are applied in all professiona: work 

relating to an insolvency practitioner appointment and to any professional work that 

may lead to such an appointment. While an insolvency practitioner appointment will be 

of the insolvency practitioner personally, the insolvency practitioner should ensure that 

the standards set out in these guidelines are applied by ali members of the insolvency 

practitioner’s team. 

It is these guidelines and the spirit that underlies it, that shall govern the conduct of 

insolvency practitioners, Failure to observe these guidelines may not, of itself, 

constitute professional misconduct, but will be taken into account in assessing the 

conduct of an insolvency practitioner. 

PART B 

FUNDAMENTAL PRINCIPLES 

An insolvency practitioner is required to comply with the following fundamental 

principles:
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An msolvency Practitioner shouid be Straightforward and honest in all 

professional and business relationships. 
(b) Objectivity. 

An insolvency Practitioner should not allow bias, conflict of interest or undue 

influence of others to override professional or business judgment, () Professional competence and due care— 
An insolvency Practitioner has a continuing duty to maintain professional] 

knowledge and Skill at the level required to ensure that every assignment receives 

eompetent professional Service based on current developments IN practice, 

legislation and techniques, including international best practices. An Insolvency 

Practitioner should act diligently and in accordance with applicable technical and 

professional standards when providing professional] Services, id} Confidentiality— 

An Insolvency Practitioner should respect the confidentiality of information 

acquired as a result of professional and business relationships and should not 

disclose any such information to third parties without Proper and specific 

authority, unless there is a legal or Professional night or duty io disclose. 

Confidential information acquired as a result of professional and business 

relationships should nat be used for the personal advantage of the insolvency 

Practitioner or third parties, 
{e) Professional behaviour-— 

An msolvency Practitioner should comply with relevant laws and regulations and 

Should avoid ay action thar discredits the profession. Insolvency Practitioners 

should conduct themselves WIth COuUrtesy and consideration toy ards all with whom 

they came inte contact when Performing their work. 

PART C 

FRAMEWORK APPROACH The framework approach is a method which Insolvency Practitioners can use to 

identify actual or Potential threats to the fundamenta| Principles and determine whether 

there are Any safeguards that nmught be available to of 
approach requires an inselvency practitioner i9¢ — 

fet thein, The framework (a) take Feasonable steps to identity any threats to compliance with the fundamental] 

Principles: 
, (4) evaluate any such threats: and 

(c) respond in an @Ppropriate manner to those threats, © Throughout these guidelines, there are examples of threats and possible safeguards. 

hese exainples are illustrative and should not be considered as exhaustive lists of ali 

relevant threats or Safeguards, [t ig iMpossible to define every Situation that creates ag 

threat to compliance with the tundamenta| principles or to Specify the Safeguards that 

may be available.
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Identification af threats to the fundamental principles 

6. An insolvency practitioner should take reasonable steps to identify the existence of any 

threats to compliance with the fundamental principles which arise during the course of 

his professional work. 

—_
 An insolvency practitioner should take particular care to identify the existence of 

threats which exist prior to, or at the time of, taking an insolvency practitioner 

appoinument or which, at that stage, it may reasonably be expected might arise during 

the course of such an insolvency practitioner appointment. The insolvency practinoner 

should take these threats into account when deciding whether to accept an insolvency 

practitioner appeintinent. 

ee
 In identifying the existence of any threats, an insolvency practitioner should have 

revard to relationships whereby the practice is held out as being part of a nationa! or an 

imternational association. Many threats fall inte one or more of five categories— 

fa} Selfinterest threats: which may ovcul as a result of the financial or other interests 

ot a practice or an insolvency practitioner or of a close or immediate family 

member of an individual within the practice, 

(>) Self-review threats: which may occur when a previous judgment made by an 

sndividual within the practice needs to be re-evaluated by the insolvency 

practitioner: 

(ci) Advocacy threats: which may occur when an individual within the practice 

promotes a position or opinion to the point that subsequent objectivity may be 

compromised. 

(i) Familiarity threats: which may occur when, because of a close relationship, an 

individual within the practice becomes too sympathetic or antagonistic to the 

interests of others, and 

(e) Intimidation threats. which may occur when an insolvency practitioner may be 

deterred from acting objectively by threats, actual or perceived. 

Self insevest threats 

9 ‘The following paragraphs give examples of the possible threats that an insolvency 

practitioner may face. Examples of circumstances that may create self-interest threats 

for an insolvency practitioner include- - 

(a) an individual within the practice having an interest in a creditor or potential 

creditor with a claim which requires subjective adjudication, 

(hb) concern about the possibility of damaging a business relationship, or 

fe) concerns about potential future employment. 

Selfareview threats 

10. Examples of circumstances that may create self-review threats include--- 

(7) the acceptance of an insolvency practitioner appointment in respect of an entity 

where an individual within the practice has recently been employed by, oT 

seconded to, that entity: or 

(b) an insolvency practitioner of the practice has carried out professional work of 

any description, including sequential insolvency practitioner appointments for that 

enitily.
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Such self-review threats may diminish over the passage of time. 

> Advocacy Threats 
11. Exampies of circumstances that May create advocacy threats include— 

(@) acting in an advisory capacity for a creditor of an entity; or 
(4) acting as an advocate for a client in litigation or dispute with an entity. 

Familiarity Threats 

2. Examples of circumstances that May create familiarity threats include--- 
(a) an individual within the practice having a close relationship with any individual having a financial interest in the insolvent entity: or 
(2) an individual within the practice having a close relationship with a potential purchaser of an insolvent’s assets and/or business. 
In this regard a clase relationship includes both a close professional relationship and a close personal relationship. 

fitimidation Threats 

13. Examples of circumstances that may create intimidation threats include— 
(@) the threat of dismissal or replacement being used to— 

(1) apply pressure not to follow regulations, these guidelines, any other applicable guidelines, technical or professional standards: or 
(ll) exert influence over an insolvency practitioner appointment where the insolvency practitioner is an employee rather than a principal of the practice: 

(b) being threatened with litigation: or 

(c) the threat of a complaint being made “a the insolvency practitioner’s authorising body, 

Evaluation of threars 
4. An insolvency practitioner should take reasonable steps to evaluate any threats to compliance with the fundamental principles that he has identified. 
13. in particular, an insolvency practitioner should consider what a reasonable and informed third party. having knowledge of all relevant information, including the ‘ significance of the threat, would conclude to be acceptable. 

Possible safeguards 

16. Having identified and evaluated a threat to the fundamental principles an insolvency practitioner should consider whether there are any safeguards that may be available to reduce the threat to an acceptable level, 

’. The relevant safeguards will vary depending on the circumstances. Generally sateguards fall into two broad categories-— 

(a) firstly. safeguards created by the profession, legislation er regulation; and 
(5) secondly, safeguards in the work environment. In the insolvency context, safeguards in the work environment can include safeguards specific to an insolvency practitioner appointment. These safeguards seek to create a work
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environment in which threats are identified and the introduction of appropriate satcguards is encouraged, 

18. Some examples include - 

(w} leadership that stresses the importance of compliance with the fundamental principles: 
(4) policies and procedures to unplement and monitor quality control of engagements; (¢) documented policies regarding the identification of threats to compliance with the fundamental principles, the evaluation of the significance of these threats and the identification and the application of safeguards to eliminate or reduce the threats, other than those that are trivial, to an acceptable level; 
(¢i documented internal policies and procedures requinng compliance with the fundamental principles: 

() policies and procedures to consider the fundamental principles of these guidelines beiore the acceptance of an inselveney practitioner appointment; 
(policies and procedures regarding the identification of interests or relationships between individuals within the practice and third Parties; 

3. policies and procedures to prohibit individuals who are not members of the Insolvency practitioner’s team from inappropriately influencing the outcome of an insolvency practitioney appointment: 
{4} umely communication of a practice’s policies and procedures, including any changes to them, to all individuals within the practice, and appropriate training and education on such policies and procedures; 
(/) designating a member of the senior management to be responsible for overseeing the adequate functioning of the safeguarding system; 
V) adisciplinary mechanism to Promote compliance with policies and procedures; and (A) published policies and procedures to encourage and empower individuals within the practice to communicate to senior ievels within the practice or the insolvency practitioner any issue relating to compliance with the fundamental principles that concern them, 

Part D 

SPECIFIC APPLICATION OF THE GUIDELINES 

Insolvency practitioner appointments 

The practice of insolvency ts principally governed by primary and subsidiary legislation and in many cases is subject ultimateiy to the control of the Court. Where circumstances are dealt with by primary or secondary legislation, an insolvency practitioner must comply with such provisions. An insolvency practitioner must also comply with any relevant authority relating to his conduct such as the Official Receiver and the Director and any directions given by the Court, 
An insolvency practitioner should act in a manner appropriate to his position as an officer of the Court, where applicable, and in accordance with any quasi-judicial, fiduciary or other duties that he may be under. 

Before agreeing to accept any insolvency practitioner appointment, including a joint 
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pain, oid 
Maren, 2017 appointment, an insolvency Practitioner should consider whether acceptance would 

ereate any threats to Campliance with the fundamental prine:ples. of particular 
unportance will be any threats to the fundamental Principle of objectivity created by 
contlicts of interest or by any significant professional or personal relationships. 

23, 

} 

ency 
practitioner should idenufy and evaluate any professional or personal relationship 
which may affect compliance with the fundamental! Principles, The appropriate 
response to the threats arising from any such relationsh ips should then be considered, 
together with the introduction of any possible safeguards, Generally, it will be 
inappropriate for #0 Insolvency practitioner to accept an insolvency practitioner 
appointment where a threat to the fundamental! Principles exists or May reasonably be 
expected to arise during the course of the insolvency practitioner appointment unless— 
{a) disclosure is made, prior to the insolvency practitioner appointment, of the 

existence of such a threat to the Court or to the creditors, on whose behalf the 
1selvency prictitioner would be Appoited to act and no objection is made to the 
INSOLeNcy practitioner being appointed: and (4) safeguards are or will be available fo eliminate or reduce that threat to an 
acceptable level. Where the threat is other than trivial, safeguards should be 
considered and applied as necessary to reduce them to an acceptable level, where 
possible. 

The following safeguards may be considered— (2) involving or consulting another insolvency Practitioner from within the practice to 
review the work done; 

(8) cousulting gn Independent third Patty. such as a comumitiee of creditors, an 
authorising body or anothe- insolvency practittoner (eJ involving another Insolvency Practitioner to perform part of the work, which may 
inciude another insolvency practitioner taking a joint appointment where the 
conflict arises during the course of the insoivency practitioner appointment; (@} obtaining legal advice from a legal practitioner with appropriate experience and 
expertise: 

fe) changing the members of the insolvency bractitioner’s team: () using separate insolvency Ptactitioners or statf (2) procedures to prevent access to information by the use of information barriers, for 
Instance, strict physical separation of such teams, confidential and secure data 
hhing: 

(4) clear guidelines for individuais within the practice on issues of security and 
confidentiality: 

(1) using confidentiality sereements signed by individuals within the practice; VY) regular reviewing of the application of safeguards by a senior individual within the 
practice not involyed with the insolvency practitioner appointment: (4) terminating the financial or business relationship that gives rise to the threat; and (4) seeking directions from the Court. 

As regards joint appointments, where an insolvency practitioner js specifically 
precluded by these guidelines from accepting an insolvency practitioner appointment 
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as an individual, a joint appointment wiil not be an appropriate safeguard and will not 
make accepting the insolvency practitioner appointment appropriate. 

25. In deciding whether to take an insolvency practitioner appointment in circumstances 
where a threat to the fundamental principles has been identified, the insolvency 
practitioner should consider, whether the interests of those on whose behalf he would 
be appointed to act would best be served, by the appointment of another insolvency 
practitioner who did not face the same threat and, if so, whether any such 
appropriately qualified and experienced other insolvency practitioner is likely to be 
available to be appointed. 

26. An insolvency practitioner will encounter situations where no safeguards can reduce a 
threat to an acceptable level. Where this ts the case, an insolvency practitioner should 
conclude that it is not appropriate to accept an insolvency practitioner appointment. 

27, Following acceptance, any threats should continue to be kept under appropriate review 
— and an insolvency practitioner should be mindful that other threats may come to fight 

or arise. There may be occasions when the insolvency practitioner is no longer in 
comphance with these guidelines because of changed circumstances or something 
which has been inadvertently overlooked. This would generally not be an issue 
provided the insolvency practitioner has appropriate quality contro! policies and 
procedures in place to deal with such matters and, once discovered, the matter is 
corrected promptly and any necessary sateguards are applied. In deciding whether to 
vorunue an insolvency practitioner appointment, the insolvency practitioner may take 
into account the wishes of the creditors, who after full disclosure has been made have 
the right to retain or replace the insolvency practitioner. 

28. In all cases an insolvency practitioner will need to exercise his judgment to determine 
how best to deal with an identified threat. In exercising his judgment, an insolvency 
practitioner should consider what a reasonable and informed third party, having 
knowledge of all relevant information, including the significance of the threat and the 
saieguards applied, would conclude to be acceptable. This consideration will be 
affected by matters such as the significance of the threat, the nature of the work and the 
structure of the practice. 

Conflicts of interest 

a 29. An msolvency practitioner should take reasonable steps to identify circumstances that 
could pose a conflict of interest. Such circumstances may give rise to threats to 
compliance with the fundamental princ:ples. 

30. [xamples of where a conflict of interest may arise are where— 

(a) an insolvency practioner has to deal with claims between the separate and 
conflicting interests of entities over whom he is appointed; 

(6) there is a succession of, or sequential, insolvency practitioner appointments; or 

ic) a significant relationship has existed with the entity ar someone connected with the 
entity. 

la
s Where a conflicl of interest arises, the preservation of confidentiality will be of 
paramount importance, theretore. the safeguards used should generally include the use 
of effective information barriers,    
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32. Whore Practices merge, they should Subsequent] ¥ be treated as one for the Purposes of 
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Practice mergers 

assessing threats to the fundamental Principles. At the ume of the Merger, existing 

insolvency Practitione; appointments should be reviewed and any threats identified, 

Principals and emplovees of the merged practice became subject to CommMon ethical 

Constraints in relation 10 accepting new solvency practitioner appointments to chents 

OF either of the former practices. However, existing !s0lvency Practitioner 

appointments whieh are rendered in apparent breach of the guidelines by such a 

Merger need not be determined autoinatically, Provided that a considered review of the 

situation by the practice discloses no obvious and immediate ethical conflict. 
Where an individna! within the Practice has. jn any former Practice, undertaken work 

upon the affairs of an entity in a Capacity that is incompatible with an insolvency 

Practitioner appointment of the New practice, the individual should not work or be 

employed on that assignment, 

fra Asparency Both before and during an Insolvency Practitioner appointment, an insolvency 

Practitioner May acquire Personai information that is not directly relevant to the 

insolvency or confidential commercial information relating to the affairs of third 

parties. The information may be such thar others might expect that confidentiality 

would be Maintained. 

Nevertheless. an insolvency Practitioner in the role as oftice holder, has a Protessiona] 

duty te Teport openly to those with an interest in the outcome of the insolvency. An 

solvency Practuioner should always report on bis sets and dealings as fully as 

Possible given the CIrCUMStances of the case, in 4 Way that js Yansparent and 

understandable An insclvency Pracutioner should bear in mind the expectations of 

others and what a reasonabje and informed third Party would consider appropriate, Professional Competence and dye care Prior to acecpiing an insaiy SNCY Practitioner appointment, an iDSOly fncy practitioner 

Should ensure tha: he is satisfied that the following Matters have been considered— 
(e) obtaining knowledge and understanding of the enuty, its owners, Managers and 

those tesponsible for its s0vémance and business achivities: (d) acquiring an appropriate understanding of the nature of the entity's business, the 

Compiexity of its operations, the specific requirements of the engagement and the 

Purpose, nature and Scope of the work to be performed: ay
 acquiring knowledge of relevant indusiries or subject Matters: (ef) POSsessing or obtaining EXPECNOE with relevant legulatory or reporting 

requirements: 

{e} assigning sufficient state with the necessary competencies: Vi using experts where Necessary: and 
(g) complying with quality control Policies and Procedures designed to provide 

reasonabie assurance that specific “Ngavements are accepted only when they can be 

performed competently, 
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The fundamental principle of professional competence and due care requires that an insolvency practitioner should only accept an insolvency practitioner appointment when the insolvency practitioner has sufficient expertise. For example, a self interest threat to the fundamental principle of professional coinpetence and due care is created, if the insolvency practitioner or the insolvency practitioner’s team does not possess or Cannot acquire the competencies necessary to carry out the insolvency practitioner appuinunent. Expertise will include appropriate training, technical knowledge, knowledge of the enuty and the business with which the entity is concerned, 
38, Maintaining and acquiring professional competence requires a continuing awareness and understanding of relevant technica’ and professional developments, including— (@) developments in insolvency legislation: 

{b) the regulations of their professional body, including any continuing professional development requirements; 
— (<) guidance issued by their professional body or any other relevant authority; and 

i?) technical issues being discussed within the profession, locally and internationally. 

Professional and personal relationships 
39. The environment in which insolvency practitioners work and the relationships formed in their professional and personal lives can lead to threats to the fundamental principle af objectivity. 

ldentifving relationships 
40. In particular. the principle of objectivity may be threatened if any individual within the practice. or the close or immediate tamily of an individual within the practice or the practice itself, has. or has had. a professional or personal relationship which relates to the insolvency practitioner appointment being considered, 
41. Professionai or personal relationships may include, but are not restricted to, relationships with— 

(a) the entity; 

{h) any director or shadow director or former director or shadow director of the entity: 
(¢) shareholders of the entity: 

ad (@) any principal or employee of the entity: 
(e} business partners of the entity; 
(f} companies or entities controlied by the entity; 
(g) companies which are under common control; 
(#} creditors, including debenture holders, of the entity; 
{7} debtors of the entity; 

V) close or immediate family of the officers of the entity: or 
{A} others with commercial relationships with the practice, 
Safeguards within the pracuce should include policies and procedures to identify relationships between individuals within the practice and third parties in a way that is proportionate and reasonable in relation to the insolvency practitioner appolatment being considered,  
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Ls the relationship significant to the conduct of the insolvency: Practitioner appointment? 
42. Where q professional or personal relationship of the type described in Paragraph 41 has 

been identified. the insolvency Practitioner should evaluate the impact of the 

relationship in the CORICNT Of the msolveney Practitioner appointinent being sought or 

considered. Issues tg consider jn evaluating whether a relationship creates a threat tq 

the fundamental Principles May inciade the following—. (ce) the nature of the previous duties undertaken by @ practice during an earlier 

relationship with the entity: 
(6) the impact of the work conducted by the practice on the financial State and/or the 

financiai Stability of the enhty in Tespect of which the insolvency Practitioner 

appointment is being considered: 
(c whether the fee received for the work by the practice ig. OF Was, Significant to the 

Pracuce itself or is. OF Was, substantial: {7) how recently any rofessional WOrk was Carried out? It is like 

¥ any p 

ly that greater threats Se 

Wul arise, or may be seen to arise, where Work has been carried out within the 

Previous three years. However, there May still be instances where, in respect of 

Hon-audit work, any threat is at an acceptable level. Conversely, there may be 

Situations whereby the nature of the work carried out was such that a considerably 

longer period should elapse before any threat can be reduced to an acceptable level: 
(¢) whether the Insolveney Practitioner appointment being considered involves 

f 

consideration of any work previously undertaken by the practice for that entity; 
Vo the nature of any personal relationship and the PrOXiMity of the insolvency 

| 

PractiNioner to the individual with whom the relationship exists and, Where 

appropriate, the Proximity of thar individual to the entity in relation to which the 

insolvency Practitioner appointmen; relates: a whether any reporting obligations wil] aPis2 in respe 
With whom the relationship exists. for Instance, 4 
conduer of directors and shadow dir 

! of the relevant individual an 
eetors of a compa 

Practidoner 4ppoimtment ielates: 

bligation to report on the 
4 

ct 

a 
4S to which the inselvency 

  

(A} the nature Of any previous duties undertaken by an individual within the practice 

during any earhier relationship with the entity: and (7) the extent of the insolvency Practitioner and his team team’s familiarity with the 

individuals connected with the entity, 

i 

Having identified and evaluated 3 relationship that may create a threat to the 

fundamental Principles. the insolvency Practitioner should consider his response 

eluding the introduction of any possible safeguards to reduce the threat ‘oO an 

acceptable level, 

TS
 

n
e
 

al 43. Some of the safeguards which may be considered to reduce the threat created by a 

professional o¢ personal! relationship to an acceptable level are Considered above in 

baragraph 41. Other Safeguards may include— ‘ (ct} withdrawing from the insolvency Practitioner’s team; (a) terminating, where Possible, the financial or business relationship SiVING rise to the 

threat: and 

fc) disclosure of the relationship and any financial benefit teceived by the Practice, 
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whether directly or indirectly, to the enuity or to those on whose behalf the 
insolvency practitioner would be appointed to act. 44. An Insolvency practitioner may €ncounter situations where no, or no reasonable, 

46. 

47, 

48. 

44, 

safeguards can be introduced to eliminate a threat arising from a professional or 
personal relationship, or to reduce it to an acceptable level. In such Situations, the 
relauonship in question will constitute a Significant professional relationship 
significant professional relationship’) or significant personal relationship 
‘significant personal relationship"). Where this is the case, the insolvency Practitioner 
should conclude that it is not “ppropriate to take the insolvency Practitioner 
appointment, 

Consideration should always be given to the perception of others when deciding 
whether to accept an insolvency Practitioner appointment. Whilst an insolvency 
practitioner may regard a relationship as not being significant to the insolvency 
practitioner appointment, the Perception of others may differ and this may in some 
circumstances be sufficient 10 make the relationship stgnificant, 

Dealing with the assets of an entity 
Actual or perceived threats, for example self interest threats, to the fundamental 
principles may arise when during an insolvency practitioner appointment, an 
insolvency practitioner realises assets. 
Seve in circumstances which Clearly do not impair the insolvency practitioner’s 
objectivity, Insolvency prachuoners appointed to any insolvency practitioner 
“ppointment in relation to an entity. should not themselves acquire, directly or 
indirectly. any of the assets of an entity, nar knowingly permit any individual within the 
practice, or any close or immediate ‘amily member of the insolvency Practitioner or of 
an individual within the practice, directly or indirectiy, to do so, Where the assets and business of an Insolvent company are sold by an insolvency 
practitioner shortly after appointment on pre-agreed terms, this could lead fo an actual 
Or perceived threat to oblectivity. The sale may also be seen as a threat to objectivity by 
creditors or others not invelved in the prior agreement. The threat to objectivity may be 
ehiminated or redtived lo an acceptable level by sateguards such as obtaining an 
independent valuation ol the assets or business being sold. or the consideration of other 
potential purchasers, 

where doing so will not contliet with any legal or professional obligation, his 
decision-making Processes are transparent, ‘understandable and readily identifiable to 
all third parties who may be aftected by the sale or proposed sale, 

Obtaining ¢ recictlist udvicw and Services S Sp 
When an insolvency Practitioner intends to rely on the advice or work of another, the 
Insolvency practitioner should evaluate whether such reliance iS warranted, The 
mavlvency practitioner should consider factors such as reputation, expertise, and 
resources available and applicable professional and ethical standards. Any payment to 
the third party should reflect the value of the work undertaken. 
Threats to the fundamental principles, for example tamiliarity threats and self-interest  
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   2nd March, 2017     threats, can arise if services are provided by a regular source independent of the 
practice, 

Wh
 So Safeguards should be introduced to reduce such threats 'O an acceptable level. These 

safeguards should ensure that a proper business relationship is Maintained between the 
Parties and that such relationships are reviewed Periodically to ensure that best value 
and service is being obtained in relation to each insolvency practitioner appointment, 
Additional safeguards May inciude clear guidelines and policies within the practice on 
such relationships. An insolvency Practitioner should also consider disclosure of the 
existence of such business fr lationships to the general body of creditors or the 
ereditor’s committee, if one exists 

SI, Threats to the fundamental principles can alsa arise where services are provided from 
within the practice of by a party with « hum the practice, or an individual within the 
practice, has a business or personal! telauionship. An Inselvency practitioner should take 
palticular Care in such circumstances to ensure that the best value and service is being 
provided, 

Fees and other Epes of remuneration A
 

ta
 

The following applies prior to accepting an insolvency Practitioner appointment-— (7) where an engagement may lead to an insolvency Practitioner appointment, an 
Insolvency practitioner should make any party to the work aware of the terms of 
the work and, in Particular, the basis on which any fees are charged and which 
services are covered by those tees; 

(5) where an cngagement may lead to an insolvency practitioner appointment, 
insolvency Practitioners should not accept referral fees or commissions, unless they 
have established Safeguards to reduce the threats created by such fees or 
COMMISSIONS to an acceptable level: and 

(cl safeguards May include disciosure jp advance of any arrangements. If after 
recewwing any such Payments, an Msolvency Practitioner accepts an insolvency 
Practitioner appoinunent, the amount and source of any fees or commissions 
recetved should be disclosed to creditors, 

an
 

to
s The following applies after accepting an insolvency Practitioner appointment— (a) during an insolvency practitioner appointment, accepting referral fees or 

commissions represents 4 significant threat to objectivity, Such fees or 
commissions should not therefore be accepted other than where to do so is for 
the benefit of the insolvent estate: 

(6) if such fees or commissions are eccepted they should Only be accepted for the 
benefit of the estate: not for the benefit of the insolvency Practitioner or the 
practice; and 

; 
{c) further, where such fees or commissions are accepted an insolvency practitioner 

should consider Inaking disclosure to creditors. 

Obtaining insolvency practitioner appointmenrty M4. The special nature of insolvency pracuuoner appointments makes the payment or offer 
of any commission tor, or the furnishing of, any valuable consideration towards the 
introduction of insolveney practitioner appointments inappropriate. This does not, 
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62. 

however, preclude an arrangement between an insolvency practitioner and an 

employee whereby the employee’s remuneration is based in whole or in part on 
introductions obtained for the insolvency practitioner through the efforts of the 
employee. 

When an insolvency practitioner seeks an insolvency practitioner appointment or work 
that may lead to an insolvency practitioner appointment through advertising or other 
forms of marketing, there may be threats to compliance with the fundamental 
principles. 

When considering whether to accept an insolvency practitioner appointment, an 

insulvency practitioner should satisfy himself that any advertising or other form of 
marketing pursuant to which the msolvency practitioner appointment may have been 
obtained ts, or has been-— 

(ci) tau and net misieading: 

(>) substantiated and avoids disparaging statements; and 

{c) compliant with relevant guidelines of practice and guidance in relation to 

advertising. 

Advertisements and other forms of marketing should be clearly distinguishable as such 

and be legal, decent, honest and truthful. 

Where reference is made in advertisements or other forms of marketing to fees or to the 
cost of the services to be provided, the basis of calculation and the range of services that 
the reference is intended to cover should be provided. Care should be taken to ensure 
that such references do not mislead as to the precise range of services and the time 
commitment that the reference is intended to cover. 

An insolvency practitioner should never promote or seek to promote his services, or the 

services of another insolvency practitioner, in such a way, or to such an extent as to 

amount to harassment, 

Where an insolvency practitioner or the practice advertises for work via a third party, 
the insolveney practitioner is responsible for ensuring that the third party follows the 

above guidance. 

Gifts and hospitality 

An insolvency practitioner, or a close or immediate family member, may be offered 

gifts and hospitality. In relation to an insolvency practitioner appointment, such an offer 

will give rise to threats to compliance with the fundamental principles. For example, 
self-interest threats may arise if a gift is accepted and intimidation threats may arise 

trom the possibility of such offers being made public. 

The significance of such threats will depend on the nature, value and intent behind the 

offer. In deciding whether to accept any offer of a gift or hospitality, the insolvency 

practitioner should have regard to what a reasonable and informed third party having 
knowledge of all relevant information would consider to be appropriate. Where such a 
reasonable and informed third party would consider the gift to be made in the normal 
course of business without the specific intent to influence decision-making or obtain 
information, the insolvency practitioner may generally conclude that there is no 
signiticant threat to compliance with the fundamental principles.
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63. Where appropriate, safeguards should be considered and applied as necessary to 
chminate any threats to the fundamental principles or reduce them to an acceptable 
level. Where an insolvency practitioner encounters a situation in which no, or no 
reasonable, safeguards can be introduced to reduce a threat arising from offers of gifts 
or hospitality to an acceptable level, he should conclude that it is not appropriate to 
accept the offer, 

64. An insolvency practitioner should also not offer or provide gifts or hospitality where 
this would give rise to an unacceptable threat to comphance with the fundamenta| principles, 

Record keeping 
65. Lt will always be for the msolvency practitioner to Justify his actions. An insolvency 

practitioner will be expected to be able to demonstrate the steps that he took and the 
conclusions that he reached in identifying, evaluating and responding to any threats, 
both leading up to. and during. an insolvency practitioner appointment, by reference to 
written contemporaneous records, 

66. The records which an Insolvency practitioner maintains. in relation to the steps that he 
took and the conclusions that he reached. should be sufficient to enable 4 reasonable 
and informed third Party to reach a view on the appropriateness of his actions, 

Timeliness 
67. Administrations which are conducted in a timely manner will generally be more 

. 
. 

* 
. . ie 

te * 
¥ 

efficient and effective, In the interests of ininimizing costs, administrations shouid be 
conducted in a timely Manner. To ensure that Statutory requirements are met, 
insolvency practitioners should use and maintam a checklist or other systems which 
alert them to critical dates such as— 
(a) Statutory obligations and noufications: 
(b) meetings: and 

(c) reporting. 

65. Where an extension of ume is required, the insolvency practitioner will need to— te) apply to the Court or other approving body: and 
(5) give reasons for the need for additional time. far Inslanee, in cases where the issue being addressed js complex, 

69. An insolvency practitioner may claim remuneration and costs of applying for an extension of time from the adininistration, subject to any order fom the Court, An insolvency practitioner may not claim remuneration and costs for applying for an extension of time, if the reason for the failure to meet the deadline was attributable to his poor conduct, such as-— 
(a) inattention to the Passage of time; — 
() lack of know ledge of the time limits: 
(¢) poor processes: or 
{d) inadequately trained or supervised staff.  
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PART E 
THE APPLICATION OF THE FRAMEWORK TO SPECIFIC SITUATIONS 

  

es 

  

friroduction 
?l. The following examples describe Specific circumstances and relationships that wil] 

Create threats to compliance with the fundamental Principles. The examples may assist 
an insolvency practitioner and the members of the insolvency Practitioner’s team to 
assess the implications of similar, bur different, circumstances and relationships, The exainples are divided into po parts, Part t contains examples which do not relate 
10 @ previous or existing insolvency practitioner appointment. Part 2 contains eXamples 
that do relate to a Previous or existing insolvency practitioner appointment, The 
Svampies are not intended to be exhaustive, 

Examples that ede HOt relate fo a previous or existing inselvency Practitioner appointment 
fa, The following situations involve @ professional relationship which does not consist of 

a previous insolvency practitioner appointment: 

A. Insolvency practitioner appoininent following audit related wark Reiationship: The Practice or an individual within the practice has previously carried out 
audit related work within the previous 2 years, 
Response: A significant professional relationship will arise; an insolvency practitioner 
shuuid conclude that it is not appropriate to take the insolvency practitioner appointment. Where audit related work was carried out more than three years before the proposed date of 
the appointment of the insolvency practitioner, a threat to compliance with the fundamental 
principles may still arise. The insolvency practitioner should evaluate any such threat and 
consider whether the threat can be eliminated or reduced tO an acceptable level by the 
existence or introduction of safeguards, 
This restriction does not apply where the insolvency practitioner appointment is in a4 
members’ voluntary liquidation, An insolvency Practitioner may normally take such an 
appointment as Insolvency practitioner. However, the inscivency practitioner should 
consider whether there are any other circumstances that vive tise to an ullacceptable threat 
to comphance with the fundamental principles, Further, the insolvency practitioner should satisiy himself that the directors’ declaration of solvency is likely to be substantiated by events, 

&. Appointment as investigating aecountant at the instigution ofa ereditor Previous relationship: The Practice or an individual within the practice was instructed by, or 
at the instigation of. a creditor or other party having a financial interest jn an entity to investigate, monitor or advise on its affairs. 
Response: A significant protessionat relationship would not normally arise in these circumstances, provided that—. 

(@) there has nor been a direct involvement by an individual within the practice in the Management of the entity:  
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  (6) the practice had its principal client relationship with the creditor or other party, 
rather than with the Company cr proprietor of the business; and (c) the entity was aware of this. 

Ak insoly ency practitioner should, however. consider all the circumstances before 
accepting an insolvency practitioner appolntnent, including the effect of'any discussions or 
lack of discussions about the financial alfairs ofthe COMpany with its directors, and whether 
such circumstances Bive rise to an Unacceptable threat to compliance with the fundamental 
principles. 

Where such an investivation was conducted at the request, or at the instigation, of a secured 
creditor, who then Fequests an insolvency practitioner lo accept an insolvency Practitioner 
appointment as an administrator, receiver or receiver and Manager, the insolvency 
practitioner should satisfy himself that the company, acting by its board of directors, does 
not object to him taking such an insolvency Practitioner appointment. 1f the secured 
creditur does not five price warning of the Insolvency practitroner’s appointment to the 
company or if such warning is given and the company objects, but the seeured creditor still 
Wishes to appoint the insolvency practitioner, he should consider whether the circumstances 
give rise to an unacceptable threat to compliance with the fundamental Principles, Lxanples relating te Previous or existing insat YeHey practitioner appointments 73. Vhe following situations invoive @ prior professional relationship that involves a 

Previous or existing insolvency practitioner Appollunent—. 
A, nsalvency Practitioner appointment foliowin SGN Appointment as receiver ar receiver and manager 

Previous appointment: An individual within the Practice has been a receiver or receiver and 
manager, 

Proposed appointment: Any insoly ‘ACY practitioner appointment, 
Response: An insolvency practitioner should not accept any insolvency practitioner 
appointment, 

This restriction does not, however, apply where the Individual within the practice was 
appointed a receiver by the Court. In such circumstances, the insolvency practitioner should 
however consider whether any other circumstances which give vise to an unacceptable threat 
10 compliance with the fundamental principles. 

&. Conversion Of members’ voluntary liguation into creditors “voluntary liquidation Previous appointment: An individual within the Practice has been the iischvency practitioner of a Company in a members’ voly nary liquidation. 
Proposed appointment: Insolvency practitioner in a creditors’ voluntary liquidation, where 
it has been Hecessary to convene a creditars* Meeting. 
Response: Where there has been 4 significant professional relationship, an insolvency 
practitioner may continue or accept an appointment, subject to creditors’ approvai, only if 
he concludes that the company will evenually he able to pay its debts in full, together with terest. 
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          However, the insolvency practitioner should consider whether there are any other 
circumstances that vive rise to an unacceptuble threat to compliance with the fundamental 
principles, 

Made this 2] st day of February, 2017, 

JOSEPH MWANAMVEKHA 
(FILE NO- INW/22) 

Minister of industry, Trade and Tourism        GOVERNMENT NOVICE NG, 14 

INSOLVENCY ACT 
(ACT No. 9 oF 2016) 

INSOLVENCY (FEES) REGULATIONS, 2017 
ARRANGEMENT OF REGULATIONS REGULATIONS 

Citation 

Fees 

Fees payable where a person holds more offices Schedule 

fe
d 

Po
d 

we
 

IN EXERCISE of the powers conferred by section 35] of the Insolvency Act, I, JOSEPH 
MWANAMVEKHA, Minister of Industry, Trade and Tourism, make the following 
Regulations 

1. These Regulations may be cited as the Insolvency (Fees) Citation 
Regulations, 20] 7. 

2. Unless otherwise prescribed under the Act, the fees set out in the Fees 
Schedule hereto shall be payable to the Director or the Official Receiver, as the case may be, in respect of filing of documents. 

3. Where a person holds more than one office under the Act, fees shall Fees payable 
only be payable once, and the document shall be Stamped accordingly with where 

ee eo ‘ ‘a Pe G : 
person halds 

ei ‘ 
‘ 

r : 
: 

official stamps from those relevant offices, as required under the Act more offices 

SCHEDULE 
(reg.2) Matter 

Fee 
x f 1, Viling any document with the Director of Otficial Receiver, in relation to Company Reorganization . a a 15.000 00 e. Filing any document with the Director or Official Receiver in relation to Receiverships .. a wn m, 15,000 G0 3. Filing any document with the Director or Official Receiver under Winding up of Companies 

10,000 Go 4. Filing any document with the Director or Official Receiver in relation 10 Bankruptcy and alternatives to Bankruptcy, 5 - 5,000 00 
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Fee 

K t 
3. Filag any document with the Director or Official Receiver in relation 

te Cross Border Insolvency | a E bs ise 15,000 00 
6 Filing any document with the Director or Official Receiver which has not specifically provided for ., .. ca fs 10,000 09 

Made this 2 Ist day of February, 2017. 

JOSEPH M WANAMVEKHA 
(FILE NO: INV/22) 

Minister of Lndustry, Trade and Tourism      GOVERNMENT NOTICE No. 15 

INSOLVENCY ACT 
(No. 9 oF 2016) 

INSOLVENCY (RECOGNIZED PROFESSIONAL BODIES) ORDER, 20:7 IN EXERCISE of the Powers conferred by section 31] (i) (2) of the Insolveney Act, I, 

JOSEPH MWANAMVEKIA. Minister of lndustiy, Trade and Tourism, make the following 

Order. -. 

1. This Order may be cited as the Insolvency (Recognized Professional Citation 
Bodies) Order, 2017. 

2. For the Purposes of section 31] ofthe Act, the professional bodies Set Declaration 

out in the Schedule hereto are hereby declared recognized professional of recognized 

bodies 

professional 
, 

bodies 
SCHEDULE 1. Malawi Law Society 

2. Institute of Chartered Accountants in Malawi 
Made this 2ist day of February, 207 

JOSEPH MWANAMVEKHA 
(FILE NO. INW06) 

Minister of Industry, Trade and Tourism 
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